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HE TAXATION of income is concerned with 
three major problems :—(1) What income is tax- 
able; (2) When is this income taxable; and 
(3) Who is to be taxed on this income. Our present 
interest is in the third problem, and this happens 
today to be of special interest to taxpayers who are 
feeling. keenly the impact of current high tax rates 
and who seek legitimate methods of minimizing their 
taxes by deflecting their income to members of their 
families thus putting such income in lower tax brackets. 
This article will be concerned primarily with in- 
come tax aspects of family transactions although it 
should be noted that a taxpayer who makes a gift of 
property divesting himself completely of his owner- 
ship in the property subjects himself to a gift tax on 
the value of the property transferred at the time of 
the gift. Since the taxpayer’s estate is reduced by the 
value of the property transferred, there generally will 
be a resulting savings in estate taxes upon the death 
of the taxpayer. A transfer of property in trust may 
or may not be subject to a gift tax. If the taxpayer 
divests himself completely of all interest in the prop- 
erty transferred there is a gift tax at the time of 
transfer. Whether there will be a saving in the ulti- 
mate estate tax depends upon whether the transfer 
is construed as being one that does not take effect 
so far as the possession or enjoyment of the property 
is concerned until death. If it is such a transfer the 
property will be subject to an estate tax as well as 
the gift tax with a limited credit for such gift tax 
against the estate tax. 


Joint and Separate Returns 


The Internal Revenue Code recognizes husband 
and wife as separate taxpayers who are taxed sep- 
arately on their separate incomes. However, they 
may at their option file one joint return. This they 
will do if a tax advantage accrues, as it will, for ex- 
ample, if one spouse has capital losses which may be 
offset against the capital gains of the other spouse. 

The effect of the joint return is to treat husband 
and wife as a unit so that charitable deductions, for 
example, would be limited to 15% of the aggregate 
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income of husband and wife; similarly the 5% limita- 
tion for the deduction of medical expenses would be 
measured by the same income base. 

Under the provisions of the Individual Income Tax 
Act of 1944, a husband and wife may make a single 
return jointly. Such a return may be made even 
though one of the spouses has neither gross income 
nor deductions. If a joint return is made the tax is 
computed on the aggregate income and the liability 
with respect to the tax is joint and several. No joint 
return may be made if either the husband or wife is 
a non-resident alien or if the husband and wife have 
different taxable years. The status of individuals as 
husband and wife is determined as of the last day of 
the taxable year. 


Losses on Sales Between Related Taxpayers 


For a long time it was possible for a husband to 
sell property that he owned, securities for example, 
to his wife and in that way establish a deductible loss. 
Several years ago this loophole in the law was closed 
by the addition of Section 24(b) (1) to the Internal Rev- 
enue Code. This provision holds that no deduction 
shall be allowed in respect of losses from sales or 
exchanges of property, directly or indirectly, between 
members of a family. And the law further provides 
that the family of an individual includes his brothers, 
sisters, spouse, ancestors and lineal descendants. 

Nor would a loss be allowed in a sale between an 
individual and a corporation where such individual 
owns directly or indirectly more than 50% in value 
of the outstanding stock. If a corporation or a part- 
nership or estate or trust owns stock of such a 
corporation, the individual is considered to own his pro- 
portionate share of such stock depending upon his 
interest in the other corporation, partnership, estate 
or trust. Furthermore, if members of a family own 
stock directly or indirectly, the individual is deemed 
himself to be the constructive owner of such stock. 
Likewise, the individual is considered as the owner 
of all stock owned by a partner. 

The law further provides that no deduction shall 
be allowed in the case of a loss resulting from the 
sale or exchange of property between a grantor and 
a fiduciary of any trust; between a fiduciary of one 
trust and the fiduciary of another trust if the same 
person is a grantor of each trust; or between a 
fiduciary of a trust and a beneficiary of such trust. 

The above provisions are not dependent on the 
good faith of the related taxpayers with respect to 
the sale or exchange. In the case of Jordan C. Skinner,’ 
a loss on a sale to a related taxpayer was disallowed 
even though the sales price was greater than the 
amount that could be obtainable from third parties. 

In the case of Pauline Ickelheimer,? the taxpayer 
sold her individually owned bonds on a stock ex- 


147 BTA 624. 
245 BTA 478, aff'd (CCA-2) 132 F. (2d) 660. 
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change to an unrelated taxpayer and identical bonds 
were purchased by her husband as trustee for her 
benefit. It was held that the loss resulting from the 
sale was deductible even though it was part of a 
preconceived plan. It should be noted that there was 
a dissenting opinion in the Circuit Court. 

It should be noted further that if a loss is disallowed 
under Section 24(b), the purchaser in computing gain 
or loss on a subsequent disposition of the property is 
limited to what he actually paid for the property. 
This would appear to be an additional penalty for 
ignoring the provisions of Section 24(b). 

Where a sale is made to a related taxpayer of sev- 
eral lots, some at a loss and some at a gain, those 
resulting in gain are taxable although those resulting 
in loss are not deductible. That was the holding in 
the case of Lakeside Irrigation Inc.* 


Deductions Between Related Taxpayers 


Expenses incurred in connection with a business 
or in connection with the production of income are 
allowable deductions in arriving at net taxable in- 
come. But if the taxpayer and the person to whom 
the payment is to be made are related taxpayers in 
the sense in which this term is used in connection 
with losses on sales between such persons, no deduc- 
tion is permitted to the taxpayer if he is on an accrual 
basis and the related taxpayer is on a cash basis, un- 
less the payment is made within the same taxable 
year or within two and one-half months after the 
close of the taxable year. 

However, two recent cases before the Sixth Cir- 
cuit Court of Appeals, have the effect of liberalizing 
these provisions, contained in Section 24(c). In the 
Musselman Hub-Brake Company case,* the court held 
that where a corporation, within two and one-half 
months after the close of the taxable year, gave to its 
controlling stockholder demand promissory notes for 
accrued royalties and interest due him, and the stock- 
holder reporting on the cash basis included these 
items in his gross income, the deduction was allow- 
able to the corporation. The court was of the opinion 
that the effect of Section 24(c) is to impose a rule of 
constructive payment, and that under such rule the 
notes with a readily realizable value of par were more 
than a mere accrual of indebtedness on the books of 
the taxpayer. On the same theory the court decided 
Celina Mfg. Co.® which reversed the Tax Court.® In 
the latter opinion, it was held that a note was insuffi- 
cient to allow the deduction even though accepted by 
the employee as payment. Aside from the question 
as to what constitutes payment, it has been held that 
a payment is not within two and one-half months 
after December 31 unless made before noon on the 
following March 16." 

While losses in wash sale transactions are not 
allowed, this provision in the law would not apply 
toa bona fide acquisition of similar or identical securi- 
ties by a member of the taxpayer’s family.® 


Assignment of Earnings from Personal Services 


The court long ago held that an assignor remains 
taxable upon income from personal services even 
though assigned to others.® In that case, a husband, 
under a prior binding agreement with his wife, as- 





*41 BTA 892 aff'd 128 F. (2d) 418, cert. den. 317 U. S. 666. 

*139 F. (2d) 65 rev. in part TC Memo. Dock, No. 108899 (11/10/42). 

°CCA-6, decided 2/15/44. 

° 47 BTA 967. 

* Mansuss Realty Co., 1 TC 932 [CCH Dec. 13,104]. 

; Commissioner v. Johnston, 107 F. (2d) 883 [40-1 ustc {| 9108]. 
Lucas v, Earl, 281 U. S. 111 [2 ustc J] 496]. 
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signed to her one-half of uncollected compensation 
for personal services rendered by him. There was 
no restriction upon the husband from entering into 
a contract with his wife for a division of his earnings 
with his wife as joint tenant. However, for tax pur- 
poses such a contract was not recognized. The Earl 
case was applied to a case where a taxpayer who had 
an option to purchase stock under a contract to render 
services assigned the option to his wife who later 
acquired the stock.*® This assignment did not relieve 
the petitioner from tax liability resulting from the 
acquisition of the stock by his wife. 


This principle would appear to be applicable whether 
the assignment precedes or follows the earning of 
the income. On the same day that the court rendered 
its decision in the Horst case," to be discussed later, 
it also decided the case of Helvering v. Eubank. In 
that case, the taxpayer had assigned to his wife a 
right to insurance renewal commissions which were 
received after the termination of his insurance agency. 
The commissions were nevertheless taxable to the 


- husband. 


In Jones v. Page** a taxpayer had sold to a member 
of his family a contract for personal service for an 
inadequate sum. The court held that he could not 
thus avoid the tax-on the compensation. 

In Estate of Sidney S. Gorham v. Commissioner of 
Internal Revenue, an attorney sought to channel off 
some of his income through a simple declaration of 
trust of his entire interest in a law partnership for 
the benefit of himself, his wife, and two sons. The 
decision held that taxation is a practical matter and 
the assignor was liable for the tax even though his 
declaration of trust was legally impeccable. 


Assignment of Income from Property 


Generally, the ownership of property will deter- 
mine who is to be taxed upon the income derived 
from that property. It would therefore appear that 
a transfer of ownership from one spouse to the other 
by sale or gift will shift the tax on the income to the 
new owner. Taxpayers are often reluctant, hesitant, 
or wary about making absolute irrevocable transfers 
of their property by gift and they seek to reduce 
their own tax by transferring merely the income from 
property to wives and children without at the same 
time divesting themselves completely of the property 
which is the source of this income. This is not allow- 
able generally. 

Such transfers have taken varied forms. Husbands 
have made wives and children, even infants members 
of partnerships. Taxpayers have transferred to im- 
mediate members of the family a right to receive 
earnings, or given them beneficial interests in trusts 
and estates. To what extent taxpayers have suc- 
ceeded in shifting the tax to members of their families 
and so reducing their own taxes through this means 
will now be considered. 

In 1929 the Seventh Circuit in Rosenwald v. Com- 
missioner,> had held that interest coupons validly 
transferred by the owner of the bonds were taxable 
to the assignee. The same situation came before the 
Supreme Court in 1940 in Helvering v. Horst,’* with a 
different and far-reaching result. 





10 Albert Russel Erskine, 26 BTA 147 [CCH Dec. 7586]. 
 Helvering v. Horst, 311 U. S. 112 [40-2 ustc {| 9787]. 
2 311 U. S. 122. 

13102 F. (2d) 144, cert. den. 308 U. S. 562. 

1438 BTA 1450. 

15 33 F. (2d) 423, cert. den. 280 U. S. 599. 

16 See note 11, supra. 










































































































































































































































































































































































































The taxpayer, Mr. Horst, had detached some inter- 
est coupons from certain bonds and while retaining 
his ownership in the bonds themselves, made an out- 
right gift of these coupons to his son. He had as- 
signed only the right to receive income as represented 
by the interest coupons. The Supreme Court held that 
the taxpayer, the donor, was taxable on the income 
even though this income was received and retained 
by the son, the donee. It will thus be seen that owner- 
ship of the property right to the interest represented 
by the interest coupons was not in this case determi- 
native of who was to be taxed on the income. In 
many respects this was a startling decision. To rele- 
gate ownership of a property right to a relatively 
minor position, the court was obliged to introduce 
other concepts that apparently were deemed to be 
more vital and relevant. One such concept was the 
factor of control over the income on the part of the 
donor. The income was deemed to have been earned 
prior to the transfer and hence the assignor became 
subject to tax either at the time of the transfer of the 
coupons or when the interest was actually received 
by the donee. The exercise of the right of assignment 
brought about whatever benefits of income existed so 
that the making of a gift of the interest coupons was 
a “realization” of income to the donor. “Where the 
taxpayer does not receive payment Of income in money 
or property, realization may accrue when the last 
step is taken by which he obtains fruition of the eco- 
nomic gain which has already accrued to him.” An- 
other factor was introduced, namely the “enjoyment 
of the income.” This the court said was accomplished 
by the resulting satisfaction derived from the desire 
to benefit the son by the transfer. This was a “fruition 
of the economic gain” and so a realization of income. 
Said the court, the taxpayer “derives money’s worth 
from the disposition of the coupons which he has used 
as money or money’s worth in the procuring of a 
satisfaction which is procurable only by the expendi- 
ture of money or money’s worth.” 


In earlier cases, the same court had, in speaking of 
the revenue acts, stated that it is the purpose of the 
statute to tax income to him who earns it or creates 
it or enjoys it and that this cannot be escaped by 
“anticipatory arrangement, however skillfully de- 
vised, to prevent the income from vesting even for a 
second in the donor.”!*? The Horst decision is but an 
extension of an older doctrine expressed in the maxim 
“the fruit is not to be attributed to a different tree 
from that on which it grew.’"* A logical adherence 
to this maxim would mean that income derived from 
property may not be transferred free from tax on the 
donor without an assignment of the property itself, 
and in the case of earnings from personal services, 
since these are so intimately connected with the per- 
son, they may not be assigned under any circumstances. 

One question was settled in a dubious manner. 
Taxpayer was on a cash basis and even if any eco- 
nomic income had accrued, measured in terms of 
money, the realization should have been limited to 
the actual accrual at the date of the gift and not to 
the face value of the coupons, and the tax should 
have accrued at the time of the gift. On the basis of 
the reasoning of the court in this case, we should not 
be surprised to see a further development of the 
court’s logic in the direction of taxing taxpayers upon 
any unrealized increment in value of property trans- 
ferred by gift. 





See note 9, supra. 
18 See note 9, supra. 
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It has been thought desirable to discuss this deci- 
sion at length since it throws considerable light on 
the practical question of how far a taxpayer can go 
in diverting his income to other persons. 

In F. S. Hyman,’® the taxpayer wife had assigned 
to her husband dividends that might be declared on 
certain stock between the date of the assignment and 
the close of the year. As in the Horst case there was 
an assignment only of the income. The taxpayer 
sought to distinguish this situation from the facts in 
the Horst case on the ground that in the latter case 
there was a definite commitment for the payment of 
interest on the bond whereas in her situation there 
was no existing obligation for the payment of any 
dividend at the time of the assignment. Nevertheless 
the wife was taxed on the dividends for the reason 
that she continued to own the income-producing prop- 
erty, the stock. 

Incidentally, the wife paid a gift tax on the value 
of the gift of the right to receive the dividends and 
the value was held to be the amount of the dividends 
actually declared and paid. 

An extension of the Horst decision is found in the 
case of Estate of Bertha May Holmes,”° decided in 
January 1943. The decedent had made a gift of shares 
which she owned in a Building & Loan Association 
to her son and daughter fifteen days before the shares 
matured. Dividends had been regularly credited to 
the shares but could not be withdrawn until ma- 
turity, except upon complete surrender of the shares. 
There was therefore no constructive receipt of the 
income. Nevertheless, she was held taxable on it 
under the reasoning in the Horst case. She had obtained 
the fruition of the economic gain already accrued by 
the very assignment she made to her children that 
amounted to the last step she could possibly have 
taken to realize the income. It should be noted that 
in this case the taxpayer parted with the income- 
producing property as well. The tax court seemed to 
feel that the retention of ownership of the income- 
producing property was of minor significance and 
that the emphasis should be placed upon the collec- 
tion of income from the property in the same year as 
the gift. 

In Estate of Eugene Lamb Richards,”' decided in 
September 1943, a judgment was entered in favor of 
the executrix wife in 1936. The executrix settled the 
judgment for a lesser sum payable one-half in 1936 
and one-half in 1937. 

The executrix, before any payment had been re- 
ceived, but after the settlement of the judgment, as- 
signed to herself and to two children as beneficiaries, 
a one-fifth interest in the proceeds of the judgment 
as a gift. It was contended on her behalf that the 
executrix had made an assignment of an interest in 
property rather than of income. However the Tax 
Court held that the judgment was for money repre- 
senting damages and that the income could not by 
anticipatory arrangements be deflected for the pur- 
pose of reducing income taxes. 

Where practical issues of taxation are concerned, 
the sacredness of property and property rights some- 
times gives way to equitable taxing considerations. 
It should be kept in mind that the law makes easy 
the creation of taxable entities such as trusts or cor- 
porations. Minds react differently towards legal con- 





cepts. Often taxpayers will emphasize form, and 
disregard the substance of their creations, sometimes 
%1TC 911. 
» 1 TC 508. 


21 TC Memo Dock. Nos. 109211, 109212. 
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I am sure with tongue in cheek. There is plenty of 
cynicism amongst our people when it comes to mat- 
ters of taxation. The rude awakening comes when 
our jurists develop a logic of a different kind. 


In Joseph Cohen,”* the corporate fiction was utilized 
to divide income among members of a family to re- 
duce tax liability. The corporations created were 
supposedly for definite business purposes, the stock 
was issued to taxpayer’s wife and two minor sons. 
However the income depended upon services and 
activities performed by the husband. The dividends 
were paid by check to the husband who cashed the 
checks and deposited the proceeds to his wife’s ac- 
count, and the wife later turned the money back to 
the husband. The taxpayer stuck to the form but the 
court held that all taxpayer’s transactions lacked sub- 
stance. The court remarked that this case was “re- 
plete with legal conclusions.” The corporations the 
taxpayer was playing with, almost like a child with 
his toys, were, said the court, “merely a corporate 
cloak for petitioner’s individual activities.” “It is the 
real owners of property who must bear the tax burden 
on income attributable to it and it is the command 
of such income and its benefits which marks the real 
owners,” 

In the same case the husband operated a trading 
account in the name of his wife. The husband testi- 
fied that the account was opened with money belong- 
ing to his wife and continued with money received 
by the wife from the corporation which the husband 
had organized and of which she was made stock- 
holder. 
dividends. 

Justice Cardozo not so many years ago summed 
up the form versus substance controversy in the case 
of Burnet v. Wells by saying “there has been a pro- 
gressive endeavor by the Congress and the courts 
to bring about a correspondence between the legal 
concept of ownership and the economic realities of 
enjoyment or fruition,” ** (economists’ flow of satis- 
factions). 

In contrast with the Cohen case, the Tax Court 
decided the case of P. O’B. Montgomery v. Commis- 
sioner.2> The taxpayer had entered into a construc- 
tion contract. After working on the contract for about 
six months, he assigned it to a corporation that he 
organized to continue operations. All but four shares 
of the stock out of 100 shares were issued to three 
minor children. A declaration of trust was executed 
indicating the ownership of the children’s property. 
Substantial dividends were paid, those to the children 
being paid to the father as trustee and deposited in 
a special account. As two of the children reached 
their majorities, an accounting was made to them. 


The Commissioner sought to tax all the profits to 
the father and mother as community income. The 
first contention of the Commissioner was that the 
contract was for personal services and hence not 
assignable. The Commissioner also argued that the 
corporate entity should be disregarded. The court 
held that the contract contained a provision that 
assignees would be bound to its terms and was a 
property right. The corporation in this case had sub- 
Stance; it was not unreal or a sham, created only for 
the purpose of avoiding taxes. The gifts to minor 
children were proper and the trusts for the children 
bona fide. The corporation earned profits and paid 





7? TC Memo Dock No. 110869. 

*% See note 22, supra; also Higgins v. Smith, 308 U. S. 473 [40-1 
ustc [9160]; Corliss v. Bowers, 281 U. S. 376 [2 ustc {| 525]. 

* 289 U. S. 670. 

*1 TC 1000. 
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The court held the husband taxable on the . 





taxes. It distributed dividends and the stockholders 
paid the tax on the dividends. The court held that 
no part of the income was earned before assignment. 
The court relied on the general rule that corporations 
are separate and distinct taxable entities and may not 
be disregarded where the corporation serves legiti- 
mate business purposes even including the reduction 
of tax liability. Unfortunately for this taxpayer a 
district court in Texas recently overruled the Tax 
Court.”® 


Trust Income 


To what extent can a beneficiary of a trust assign 
his right to the income? That was the question pre- 
sented in Blair v. Commissioner.*" Blair had assigned 
to each of his children his entire future interest in a 
specified portion of the income to which he was en- 
titled under the trust. The court held that he actually 
did give away his right, title and interest in and to 
a part of the corpus of the trust fund in which he was 
the equitable owner, and since he no longer owned or 
had a right to the portion he assigned, the assignee 
and not he was taxable on that portion of the income. 

But where a beneficiary assigned one year’s income 
of a trust to her children, the assignor was held tax- 
able on it.28 This was held to be an anticipatory 
arrangement with respect to income, analogous to 
the short-term trusts and supported also by the Horst 
decision. The one who has actual command over 
income is the person to be taxed. If the command 
over income is exercised to the full extent by parting 
with in toto, the income will be taxed to the donee. 
That is what was held in the Blair case.2® The court 
in the Schaffner case said, ‘““We think that the gift by 
a beneficiary of a trust of some part of the income 
* * * for the period of a day, a month, or a year 
involves no such substantial disposition of the trust 
property as to camouflage the reality that he is en- 
joying the benefit of the income from the trust of 
which he continues to be the beneficiary quite as 
much as he enjoys the benefit of interest or wages 
which he gives away as in the Horst case.” 
Assignment of Partnership Income and 
Interest in Partnership 


In most states a wife may be a partner in her hus- 
band’s business. Since a partner is taxable upon his 
distributive share of partnership income, it thus be- 
comes possible in some cases for a husband to divert 
some of his income to his wife and to others of his 
family by making them partners in his business. One 
situation where this was not permitted was decided 
by the Supreme Court in the case of Burnett v. Leinin- 
ger.®*° In that case, husband and wife had entered into 
a contract which provided that the wife was to have 
one-half of the husband’s interest in a partnership. 
There had been no change in ownership of the part- 
nership assets nor of control in the business. There 
had been no consent by the remaining partners to the 
wife’s admission as a partner and the court properly 
taxed the husband on his entire distributive share of 
the net income of the partnership. Unquestionably, 
this was a valid contract but the real issue was whether 
the wife was actually a partner in the business. The 
Court held that the wife had merely an equitable right 





% U.S. D. C. North Dist. of Texas Nos. 889 and 892 (3/14/44). 
27 300 U.S. 5. 

*% Harrison v. Schaffner, 312 U. S. 579 [41-1 ustc { 9355]. 

29 See note 27, supra. 

% 285 U.S. 136. 





















































































































































































































































































































































































































































to receive the income, that her interest in the partner- 
ship was derivative and not direct. 

A partnership interest is nevertheless a property 
right and may be assigned so that future income 
therefrom is taxable to the assignee. In Rose v. Com- 
missioner," a taxpayer by a written agreement had 
assigned part of a lumber business in which he was 
a partner to his son, and parts to his wife and daughters 
in the form of a trust. The existing co-partners made 
no objection and accepted the new members of the 
firm permitting them to draw checks on the firm. 
The new capital interests were reflected on the books 
and showed the interests of the son and other mem- 
bers of the family. The court held in that case that 
the taxpayer had made a valid assignment of a part- 
nership interest, that a new partnership had been 
created, and that the members of the family had a 
legal right to their shares in the business. There had 
been a proper assignment of a property interest and 
not merely an anticipatory arrangement to assign 
future income. 

To shift the incidence of the tax there must be a 
transfer of the property which produces the income, 
and in the case of a partnership the property right is 
a direct interest in the partnership entity. An essen- 
tial element of the ordinary partnership is the con- 
tribution by each member of the firm of property or 
services. The person making such contribution is the 
one to be taxed on his or her share of the partnership 
income. In the case of a husband and wife partner- 
ship, therefore, the question is whether the wife has 
contributed capital or services. If she contributed 
neither, she is not a bona fide member of the partner- 
ship but merely an assignee of an interest in future 
earnings. 

Where earnings of a partnership are entirely de- 
pendent upon the personal services of the assignor, 
it becomes more difficult to make an assignment of 
a property right and the general rule in such a case 
is that the income will remain taxable to the assignor. 
This situation was presented in the case of Rossmere 
v. Commissioner.®? In that case, a firm of accountants 
agreed to dissolve but the process of liquidation in- 
volved the completion of considerable unfinished 
business. Rossmere, one of the partners, conveyed 
to his wife one-third of the profits of the partnership. 
While the situation resembles the Burnett v. Leininger 
case,** the court places its emphasis upon the fact 
that the income could be earned only through con- 
tinued efforts of the assignor. “That’’, said the court, 
“is the critical factor; the legal scaffolding is of no 
consequence.” 

In another case** also involving accountants, the 
accountants were more successful. They had formed 
a partnership with their wives to do accounting and 
tax work. The firm employed twelve accountants and 
fifteen other persons. The wives contributed most 
of the capital and although they were neither ac- 
countants nor lawyers, they helped with the choosing 
of the stuff. The court held that the partnership was 
bona fide and that the wives were entitled to their 
share of the partnership earnings. The Commissioner 
had contended that since the wives were neither ac- 
countants nor lawyers, the partnership was really an 
assignment of income and that all of the income was 
earned by the husbands. It might be added that the 
partnership agreement provided that losses would be 
shared by the wives equally with the husbands. 

% 65 F. (2d) 616. 

® 76 F. (2d) 520. 

33 See note 30, supra. 

* Humphreys v. Commissioner, 88 F. (2d) 430 [37-1 ustc { 9153]. 
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For practical reasons, arrangements are frequently 
made between members of families to pool their earnings 
and share them. The tax effect of such an arrange- 
ment came before the court in Villere v. Commis- 
sioner.*> Two brothers had agreed to pool their salaries 
and earnings. One brother had a large stock interest 
in a corporation and received a large salary as an 
officer. The other brother earned very little. They 
actually divided earnings equally. The court held 
that the contract to share earnings was not a true 
partnership but an anticipatory assignment of income 
which belonged to him who earned it. 

In the case of Commissioner v. Tenney,*® husband 
and wife were residents of Massachusetts. As the 
law of that state prohibits a partnership between hus- 
band and wife, the Tenneys entered into a written 
agreement whereby the wife was to contribute all 
the capital, the husband was to use it to trade in 
securities, and profits and losses were to be shared 
equally, although the wife retained her ownership 
in the money, and in the securities purchased, as well 
as in the interest and dividends thereon. A trading 
account was opened in the name of the wife and 
the husband did the trading. At the end of the year, the 
wife issued a check to her husband for one-half of the 
profits. The court taxed the entire income to the wife 
holding that no partnership interest was created. The 
case was decided before the 1942 Revenue Act, so 
that no deduction was allowed for the payment to 
the husband. 

Several years before, the case of Robert S. Eaton v. 
Commissioner ** was before the Board of Tax Appeals 
and the courts. In that case, husband and wife en- 
tered into an agreement, which they called a partner- 
ship, for the “buying, selling, exchanging and dealing 
in stocks, bonds and other securities.” The husband 
was to contribute the capital, which consisted of 
shares of a corporation of which he was the president. 
The wife contributed no property, labor, or service. 
The first $25,000 earned by the partnership each year 
was to go to the wife. The stock was in the name of 
the petitioner. Since no part of the income in any 
year exceeded $25,000, the husband actually was to 
receive no part of the income, and therefore the hus- 
band had no interest whatsoever in the profits actually 
realized. The Board held that the agreement did not 
create a partnership and that the husband was taxable 
upon the dividends received on the stock standing in 
his name. The Board, quoting from Corliss v. Bowers,* 
said, “taxation is not so much concerned with the 
refinements of title as it is with actual command over 
the property taxed * * * the actual benefit for which 
the tax is paid.” In substance, this partnership was 
only a means whereby the husband might avoid the 
payment of income tax on a portion of his income. 

In Benjamin Shander *® a father who had previously 
conducted his business as a sole proprietor took two 
of his sons into his business and formed a partnership. 
The agreement provided that the father would con- 
tribute all the assets and the sons their time plus 
whatever assets they might contribute from time to 
time. On questions of management and policies the 
father was given full control. He also had authority 
to expel any son for misconduct and to limit the 
amount each son could withdraw as profits at the 
end of the year. After about a year one of the sons 
withdrew from the partnership, at which time he was 

% 133 F. (2d) 905. 

% 120 F. (2d) 421. 


% 37 BTA 283, aff'd in 100 F. (2d) 1013, cert. den. 307 U. S. 636. 
= 281 U. S. 376. 


% TC Memo Dock. 111788. 
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paid the amount of his capital account shown to be 
due to him on the books of the partnership. The 
issue was whether the partnership was set up for 
proper business purposes or as a tax-saving device. 
The Tax Court held that the partnership was mo- 
tivated by legitimate business considerations, even 
though in the first year the sons did not have any 
capital invested in the business. 

The case of B. A. Schroder v. Commissioner,*® in- 
volved a partnership between a husband and wife. 
The income of the partnership was due almost en- 
tirely to the husband’s personal activities and abilities 
as a mechanical and electrical engineer. The Tax 
Court held that the partnership was formed for the 
purpose of tax avoidance, and the income therefore 
was taxable to the husband. The case is interesting 
for some ot the statements made in the opinion. The 
opinion begins with this statement: “This is another 
of those efforts to make future returns from personal 
services taxable to someone other than the real earner 
of them * * *.” The opinion refers to the partnership 
as “only a partnership in tax avoidance, a partner- 
ship for the sharing for tax purposes of petitioner’s 
earnings.” The court links the situation here pre- 
sented with the Clifford ** and Horst * cases. Quoting 
from the latter, it says ““The dominant purpose of the 
revenue laws is the taxation of income to those who 
earn or otherwise create the right to receive it and 
enjoy the benefit of it when paid.” The opinion con- 
cludes with the following ominous language, “no de- 
vice Or arrangement whatever the name or form 
employed can make future earnings taxable to any 
but the real earner of them.” 

In the case of Max German,** decided on July 23, 
1943, the Tax Court upheld a partnership formally 
set up in 1940 between a husband and his wife. In 
that case the evidence showed that for years the hus- 
band and wife had worked together in a business in 
which their joint efforts had been responsible for the 
growth of the business. The court found that the wife 
was a contributor to the capital of the partnership 
to the extent the earlier profits represented earnings 
of the wife. The court also found that the profits of 
the partnership were attributable not only to the use 
of capital but to personal service, and that the wife 
herself worked in the business and so contributed 
services as well as capital. The Tax Court therefore 
— a portion of the profits as taxable to the 
wire. 

This case should be compared with the case of 
A. M. Meade v. Commissioner. In that case a hus- 
band had owned practically all the capital stock of a 
corporation engaged in the general insurance and 
real estate business. He dissolved the corporation at 
the same time conveying to his wife enough of the 
liquidated assets to give her a one-half interest in 
the business, which the husband continued to run 
as a partnership. Formerly the husband had drawn 
$10,000 a: year from the corporation. He drew about 
the same amount from the partnership turning over 
to his wife about $3,000 thereof which she used for 
household expenses. A book adjustment of the net 
profits of the partnership was made at the end of each 
year, but no actual distribution to the partners was 
ever made. The court decided that the partnership 
was not bona fide but was only a device to avoid 
taxes. The court pointed out that taxation is a prac- 
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“ See note 11, supra. 
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tical matter in which substance controls over form. 
The wife actually contributed neither capital belong- 
ing to her nor services. “She received a portion of 
the profits,” said the court, “not as a partner but only 
by reason of the marital relationship.” 


About the same time that the Fifth Circuit was 
being practical about matters of taxation, the Tenth 
Circuit was likewise so in a somewhat similar situa- 
tion which was, unfortunately for the taxpayer, sim- 
ilarly decided. This was the case of Ancel Earp v. 
Jones.** In this case, the husband was an insurance 
broker and by a written deed of gift he conveyed to 
his wife a one-half interest in his business. In con- 
sideration of the gift, the wife released her claim to 
his estate at the time of his death. On the same day 
the husband and wife entered into a partnership agree- 
ment to conduct the insurance business. New agency 
contracts were executed with the partnership; part- 
nership books were opened and kept. The arrange- 
ment constituted a legal partnership under Oklahoma 
law. For all practical purposes however the husband 
surrendered nothing. He ran the business as he always 
did, while the wife continued to take care of their 
home and the children. The wife was credited with 
one-half of the income of the business, some of which 
she used to run the home. The balance was returned 
to the husband in the form of a loan. In deciding the 
case as it did the court concluded that no substantial 
change was effected by the arrangements that the 
husband had made. Again, the court indicates that 
it is not so much concerned with refinements of title 
as with the command over the income. Quoting Lucas 
v. Earl,*® the court stresses the power to tax income 
to him who earns it. The opinion includes the familiar 
statement that no anticipatory arrangement no mat- 
ter how skillfully devised can avoid this. Further- 
more, the opinion does not omit the poetic allusion 
to the fruit that must be attributed to the tree on 
which it grew. Other landmarks are included in this 
opinion. There is this reference to Gregory v. Helver- 
ing :** “While a taxpayer is free to choose any organ- 
ization for the conduct of his business, the government 
was not bound thereby ; it could look to the actualities 
and if it found the form for doing business unreal or 
a sham, it was free to disregard the effect of the fiction 
as best served the purpose of the tax situation.” 


There may of course be valid assignments of prop- 
erty from a husband to his wife but there is a growing 
tendency to impute tax evasion, and the effect of 
transfer must be fully evidenced.*® As far back as 
1931, the Supreme Court held that a husband and wife 
could not be treated differently from other taxpayers.*® 
But in determining the person to be taxed, a trans- 
action involving husband and wife will have a signifi- 
cance not ordinarily attributed to strangers. In the 
Clifford case,®° for example, the technical effect of a 
physical transfer was ignored, since one of the primary 
tests of taxability is the retention or relinquishment 
of control over property. 

Our own Circuit Court within recent years re- 
viewed the case of Ernest R. J. Waldburger v. Helver- 
ing.» I mention it merely for the opening sentence 
in a short opinion. “This appeal turns altogether upon 
whether the taxpayer and his wife actually formed 
a partnership or merely pretended to form one, the 


4 131 F. (2d) 292, cert. den. 318 U.S. 764. 

4 See note 9, supra. 

47 293 U. S. 465. 

# Tracy et al. v. Commissioner, 70 F. (2d) 93 [4 ustc {| 1269]. 
49 Hooper v. Tax Commissioner of Wisconsin, 284 U. S. 206. 
50 See note 41, supra. 

51 131 F. (2d) 598. 



























































































































































































































































































































































































































































































































































































































































































































































taxpayer remaining the owner of the business as he 
had been before.” 

More recently, the Tax Court decided a number 
of cases which emphasized the point that the validity 
of a husband and wife business relationship for tax 
purposes is always one of fact, on the basis of which 
it will be sustained or denied in a particular case. 


In the case of A. L. Lusthaus v. Commissioner, the 
husband made a gift to his wife of $50,000. They 
then entered into a partnership agreement and in 
payment for her one-half interest in the business, she 
immediately returned the $50,000 together with her 
promissory notes for $55,000 and a small amount of 
her own funds. The husband paid a gift tax on the 
$50,000. Thereafter the wife contributed no additional 
capital and rendered only casual services as she had 
formerly done. The Tax Court held that this was 
merely another one of those superficial arrangements 
where a husband sought to make his wife a partner, 
for the obvious if not sole purpose of reducing his 
taxes and that the entire profits of the business were 
taxable to the husband. 

Following the case of Lusthaus v. Commissioner, 
two more cases were decided by the Tax Court ™ 
which held to the same point of view. However, in 
both of these cases five members of the court joined 
in sharp dissents. Disney, J., dissenting, pointed out 
that if the gift by the husband to the wife is valid and 
complete, and title rests in the wife regardless of any 
other conditions not inconsistent with such title vest- 
ing, he could not perceive a basis for questioning the 
transfer because of tax intent. The dissenters were 
careful to distinguish the cases involving a mercantile 
or manufacturing business, where the wife’s contribu- 
tion to the capital of the partnership is the interest 
which had been given to her by her husband, from 
the line of cases which hold that a husband whose 
earnings are from personal services, such as attor- 
ney’s fees, accounting fees, fees from medical prac- 
tice, etc., may not make his wife a partner and have 
his personal service earnings taxed on a partnership 
basis. 

In sharp contrast to the Lowry and Lorenz cases, 
the Tax Court decided three other cases ** on May 
10, 1944. In the first case, Robert TP. Scherer, the 
inventor of the gelatin capsule, decided to take his 
wife into the business as a partner, for herself individ- 
ually and as a trustee under certain trusts he created 
for the benefit of three children. Actual transfers of 
an interest in the business and patents were given 
to the wife, and she was made a trustee under the 
trusts. The books of account of the partnership 
revealed capital set-ups of the interested parties. The 
husband retained the position of managing partner. 
The partnership was recognized by the Tax Court. 
In the Johnston case the Tax Court sustained the 
validity of an Alabama partnership in which the wife 
of one of the partners had an existing capital invést- 
ment in a former partnership, which former partner- 
ship had been reorganized and a new partnership in 
the business of making peanut butter products, had 
been organized between the husband and his wife, 
together with the father and brothers of the husband. 
The third case involved a husband and wife partner- 


82 3 TC No. 67. 

80. William Lowry v. Commissioner, 3 TC No. 97 [CCH Dec. 
13,905]; Frank J. Lorenz v. Commissioner, 3 TC No. 98 [CCH Dec 
13,906]. 

5% Robert P. Scherer v. Commissioner, 3 TC No. 100 [CCH Dec. 
13,914]; J. D. Johnston, Jr. v. Commissioner, 3 TC No. 101 [CCH 
Dec. 13,915]; Felix Zukaitis v. Commissioner, 3 TC No. 102 [CCH 
Dec. 13,916]. 

3 3 TC No. 48. 
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ship where the wife before marriage had contributed 
money to the business while she was working in the 
office of the taxpayer and later on was married to him. 
After marriage a partnership was created between 
them. The wife contributed her former capital and 
gave her exclusive and valuable services to the busi- 
ness. The Tax Court on these facts recognized the 
partnership as availing for tax purposes. It is inter- 
esting to note that in these three cases upholding 
tiusband and wife partnerships, dissents were also 
noted. 


The case of Frances E. Tower ** should be mentioned 
for the enumeration by the court of seven factors that 
seemed to indicate to it that the partnership had no 
real existence. 1. It was formed to save taxes. 2. The 
husband continued to manage the business. 3. No 
new capital was introduced. 4. The nature of the 
business remained the same. 5. The wife contributed 
no services. 6. The husband drew no salary for his 
services. 7. The wife used income for purchases usu- 
ally assumed by a husband for the welfare of his 
family. 

Parent and child partnerships present certain addi- 
tional problems. In most states parents are entitled 
to the earnings from services of their minor children 
and are taxed on such earnings. Where state law does 
not so prohibit there is no legal difficulty in a partner- 
ship between parent and minor, even though the 
partnership contract is voidable at the option of the 
minor. The case of Justin Potter v. Commissioner,” 
held that certain property transfers made by the hus- 
band and wife to their children were valid and that 
any income derived from the property was their own 
income. In that case husband and wife between them 
had partnership interests totaling 75 per cent in a coal 
business. The husband irrevocably transferred part 
of his partnership interest to his minor daughter, 
and the wife made a transfer of part of her interest to 
a minor son. The other partners were consulted and 
agreed to admit the two children into the partnership. 
The books of the partnership were changed to reflect 
the new partnership holdings and the children drew 
their share of partnership earnings. Various changes 
occurred in the business over a number of years but 
the children were given proper credit, their property 
rights were scrupulously regarded and always shown 
separately, and on one occasion recourse was had to 
the courts because a minor’s interest was being af- 
fected by some action of the partnership. While the 
father exercised control and management of the 
property of the minors, he did so as their natural and 
legal guardian. The court upheld the validity of the 
partnership. 

Four related cases *’ were decided in May 1943 by 
the Tax Court. They involved four taxpayers who 
were general partners in a textile business. The busi- 
ness was dissolved and on the same day a limited 
partnership was formed. The partnership assets of 
the old firm were transferred to the newly formed 
limited partnership. The agreement included as part- 
ners all the wives and all the husbands and wives as trus- 
tees of five minor children. The old partners became 
general partners of the limited partnership and all the 
other partners were limited partners. Each general 
partner and each limited partner made cash contribu- 
tions to the capital of the new firm and each shared in 
the profits according to a fixed percentage. At the 





* 47 BTA 607. 


3} Sidney Nathan, Louis Grossman, Arthur Klein, and Edwin 
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time of the formation of the limited partnership, the 
general partners had no need of additional capital for 
their business nor did they want new partners in 
order to obtain their services. They were desirous 
of effecting tax reductions and also of protecting 
their families by isolating some of their earnings from 
the hazards of the business. Neither the wives nor 
the trusts had any voice in the conduct of the new 
limited partnership. 

The Commissioner contended that the transaction 
was lacking in good faith and that it was carried out 
for the sole purpose of attempting to save taxes. With 
respect to the profits credited to the trusts, the Com- 
missioner asserted that the general partners retained 
such substantial ownership and control of the trust 
principal ‘as to render the trust income taxable to 
them under Section 22(a), and that since they could 
apply both principal and income of the trusts to their 
own legal obligations that therefore the income was 
also taxable under Sections 166 and 167. These sec- 
tions, to be discussed briefly later, provide for the 
taxation to the grantor of income of a trust where 
the grantor is deemed still to be the owner of the 
property he has transferred in trust, either because 
he has retained an interest in the corpus of the trust 
(Sec. 166) or because he has retained an interest in 
the income of the trust (Sec. 167). 

Surprisingly enough, the Tax Court held that the 
wives and the trusts created for the benefit of the 
children acquired bona fide interests as limited part- 
ners. The opinion begins by asserting the proposition 
that there is nothing in the Revenue Acts to prevent 
the members of a partnership from taking in their 
wives or other members of their families as partners. 
One of the cases cited as valid for this proposition is 
the Justin Potter case * discussed above. If in fact 
the wives or members of a family acquire actual part- 
nership interests, the source of the contributions 
which the new members make to the capital of the 
firm is of no consequence. “What was done in this 
case,” said the court, “was not a mere assignment 
by a husband of a portion of his income.” In every- 
thing that was done, the partnership entity was fully 
recognized. 

Emphasis should be placed upon the fact that this 
case concerned a limited partnership and that the 
immunity of the limited partner’s separate estate from 
liability to creditors of the business is conditioned 
upon his refraining from taking any part in the man- 
agement of the business. “A taxpayer”, said the court, 
“may employ whatever legal means he has at his 
command to reduce taxes.” The shares of profits 
received by limited partners flow directly from their 
capital interests. 

The attempt to split up the family income by bring- 
ing minors into the picture, usually raises problems 
connected with domestic relations laws. When there- 
lore a taxpayer attempts to divide his income with 
minors as partners, he will do so through the trust 
device. The Tax Court had such a situation before 
itin Murphy Shannon Armstrong, et al.5® In this case, 
the taxpayer had a 50 per cent interest in a family 
Partnership engaged in road construction, ranching, 
and farming in New Mexico. The taxpayer assigned 
a 5 per cent interest in the partnership to a trust for 
the benefit of each of two minor children. The father 
was the trustee and he also had reserved broad 
powers of management and control over the principal 
of the trust, including a right to invade the principal 





7 See note 56, supra. 
* 1 TC 1008, decided in April, 1943. 
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and to provide and pay necessary living expenses and 
maintenance of the children. The father himself con- 
tinued to operate the business as a partnership, having 
full control of the partnership interest he had given 
to the children. 

The father was taxed on the income from the trust. 
The court decided the case principally on the basis 
of Helvering v. Clifford, which involved a short-term 
trust with a re-allocation of income within an intimate 
family group. The case is probably distinguished 
from the Potter case in that here the father never 
really made an outright gift. A somewhat similar 
case, A. R. Losh,* was decided on the same day in the 
same way. 


Jointly Owned Property 


In the case of property owned jointly by husband 
and wife the profit on a sale is taxable to each in pro- 
portion to his investment, and this would be true also 
of joint stock trading accounts. A husband could 
therefore make a completed gift of one-half of stock 
owned by him to his wife and thereafter he would 
be taxable only on one-half the dividends received..® 

Where husband and wife are joint owners of prop- 
erty, either owner may deduct the full amount of taxes 
and mortgage interest on the property if he has paid 
the full amount and no part of the deduction has been 
taken previously by the other. And upon the death 
of one spouse the property vests by operation of law 
in the other, so that the entire income is taxable to 
the survivor and not to the estate of the decedent.® 


Trust Income; Section 22(a) 


It has always been possible for a taxpayer to divest 
himself of his legal ownership in property through 
the trust device. Trusts are recognized under the 
Internal Revenue Code as taxable entities and it is 
legally possible for a taxpayer himself to create tax- 
able entities. This suggests the possibility of utilizing 
the trust device to split income. 

For years this has been a favorite and popular de- 
vice. For years also the Treasury Department has 
been aware of the efficacy of this device in reducing 
surtaxes, but so strongly have legal concepts of prop- 
erty and property rights been part of the very fabric 
of the law that the Treasury Department had felt 
helpless in its efforts to eliminate this method of tax 
avoidance. In recent years however, with the as- 
sistance of the courts, equitable and practical consid- 
erations have enabled the Treasury Department to 
reduce the possibilities of avoiding taxes through this 
device, where the grantor retains powers with respect 
to the property. 

One of the outstanding cases which enabled the 
Treasury Department to make a real entering wedge 
into this favorite method of splitting income was 
Helvering v. Clifford. In the Clifford case the grantor 
was himself the trustee. The trust was to continue 
for a period of five years but could terminate earlier 
on the death of either the grantor or his wife. On the 
termination of the trust the entire corpus was to be 
paid to the grantor except that undistributed income 
was to be paid over to the wife. During the term of 

[Continued on page 374] 





® Sce note 41, supra. 

s!1 TC 1019. 

® Walter F. Henningsen, 30 BTA 301 [CCH Dec. 8495]. 

83 F'. C. Nicodemus, 26 BTA 125 [CCH Dec. 7581]; G. C. M. 15530 
CB XIV-2, 107. 

* Edmonds v. Commissioner, 90 F. (2d) 14, cert. den. 302 U. S. 
713 [37-1 ustc J 9245]. 

® See note 41, supra. 
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Pres. N. Y. State Tax Commission 


Question: Section 208, subdivision 6, of the new 
law defines investment income as including capital 
gains in excess of capital losses. There appears to 
be no express provision for deducting capital losses 
in excess of capital gains; but ordinary fairness 
would seem to call for the allowance of such deduction. 

What will be the attitude of the Department with 
respect to the allowance of this deduction? 

Commissioner Browne: Well, if capital losses in 
excess of capital gains are not allowed as a deduction 
from investment income, that would give the tax- 
payer a “break’’, because the excess capital losses 
would remain as a deduction against ordinary busi- 
ness income, which is taxed more heavily. 

x x 

Question: Is it your understanding, Commis- 
sioner, or your intention to allow the deduction of 
capital losses from income? 


Commissioner Browne: Only to the extent allowed 
under the federal law. 


* OK 


Question: Under the old law, while the allocation 
provisions applied equally to New York corporations 
and to corporations organized under the laws of 
other states, in the practical administration of the law 
a New York corporation was put at a disadvantage 
because of the presumption indulged in by adminis- 
trative practice that all of its income was derived from 
within the state excepting such part as it could affirm- 
atively show to be allocable without the state. Under 
the new law, is it the intention of the Department to 
treat New York corporations in this respect on an 
equal footing with corporations of other states? 


Commissioner Browne: Yes; of course, the burden 
is always on the taxpayer. That is what makes law 
business. There should be no distinction between 
the two. 

* * 

Question: Under the former Franchise Tax Law, 
franchise taxes became a prior lien upon the real and 
personal property of the corporation, and in order to 
ascertain if there are any liens outstanding, applica- 
tion could be made to the Division of Searches of the 
Corporation Tax Bureau of the Department of Taxa- 
tion and Finance, and a certificate was issued show- 
ing what, if any, liens were outstanding. Hitherto 
the slightest misspelling of the corporate name pre- 
vented the issuance of such certificate. Will this be 
true under the new law? 


Commissioner Browne: If you misspell the name 
and we have a lot of trouble finding it, you will have 
to come up and go through our drawers with us and 
help us to find it. 

Question: Under the new law, may federal income 
taxes be deducted from the franchise tax of the 
corporation ? 


Commissioner Browne: No. It is very clear here; 
net income shall be determined without the deduction 


of taxes paid or accrued to the United States on or 
measured by profits or income. 


* * 
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Question: Capital invested in corporate stocks and 
securities will be apportioned according to the alloca- 
tions applicable to the issuing corporations without 
application of the 15% floor. Will the Commission, 
under the power granted to it within the exception 
of the “secrecy of returns” provision, publish an off- 
cial list of the capital allocations established for corpo- 
rations whose securities are widely held? 


Commissioner Browne: We intend to publish a list 
of all corporate taxpayers with their allocation per- 
centages. It will be some time before we can get 
going on that, but we want to do it. We intend to 
do it. I have thought _— might be a public outcry 
that would stop us. I don’t see why a corporation 
should object to having merely its name and alloca- 
tion published, but there could be so much objection 
to that that we would not be permitted to do it. 
\Ve have the power under the law, and we intend 
to do it. 


Question: The new statute provides that salaries, 
wages, and other personal service compensation paid 
to employees within the State are to be segregated to 
New York State in computing the payrolls factor of 
the three-way formula of apportionment of business 
income and business capital. Is it correct to assume: 
(1) That compensation of general executive officers 
is to be excluded from both the numerator and de- 
nominator of the payrolls factor fraction? 


(2) That compensation to employees working out 
of the New York office for services performed outside 
of the State may be eliminated from the numerator? 


Commissioner Browne: As to the first part of your 
question, the law says so specifically. As to the sec- 
ond part, we are working on some regulations and 
we were going into that question—just what wages 
and salaries to treat as New York wages and salaries. 
We had it expressed several different ways, and | 
think it is open to the construction that for employees 
working outside the State, their salaries for the time 
outside the State could be allocated outside the State. 
It is open to that interpretation, but there remains 
the question as to how strict we will be in requiring 
proof if we adopt that view. I am not prepared to 
say now. 

OK 

Question: How are salaries and wages of em- 

ployees of the New York office to be apportioned ac- 


cording to actual time worked within and without 
the State? 


Commissioner Browne: We have not decided in de- 
tail just how we will handle it, but the fact that the 
salary is paid here will certainly make no difference 
at all. For example, a man might be attached to a 
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ew Franchise Tax Law 


Philadelphia office, but the payroll might be made out 
in the general accounting office in New York. That 
would make no difference at all. That would be a 
Philadelphia salary. 
* Ok 

Question: The statute provides for the various 
categories of receipts which must be segregated to 
New York State in the receipts factor of the three-way 
formula of apportionment. No reference is made to 
receipts from the sale of realty. Is it correct to assume 
that under the doctrine of “expressio unius est ex- 
clusio alterius” such receipts are to be excluded from 
both the numerator and denominator of the alloca- 
tion fraction? 


Commissioner Browne: Well, it is possible you 
would have a company buying and selling real prop- 
erty, so that its receipts would be business receipts. 
In that case, they would be included, because the last 
category is “All other business receipts earned in the 
State”, but if it is just a casual sale of part of the plant 
or a piece of property held for investment, it would 
not be included. 

* Ox 

Question: Nearly all the states which have adopted 
the Massachusetts three-way formula, or variations 
of it, issue official regulations which apprise taxpayers 
of what the administrative officials believe the law 
to be. Does the Commission intend to promulgate 
regulations? 


Commissioner Browne: Well, we are working on 
them. Of course, we are not going to try to cover 
every minute detail by regulations this year. There 
are some things I know you all realize it would be 
better for us to wait and learn a little more about 
before we put out new regulations. 

x OK 

Question: Does the Commission intend to publish 
officially the decisions and opinions of its Board of 
Conferees, in cases disposed of by it? 
Such published decisions, similar to 
decisions and rulings published in the 
Internal Revenue Bulletin of the U. S. 
Treasury, would be very helpful in 
the guidance of taxpayers generally. 


Commissioner Browne: We have 
not contemplated it. We would be 
glad to consider it. 

* Ox 


Question: If the law provides that 
the Commission may prescribe other 
rules or practices for allocation of in- 
come within and without the State, 
will a corporation be able to ascer- 
tain in advance from regulations 
to be issued what will be the stand- 
ards which might be applicable to 
its particular situation; or, to have 
assurance, must it get an advance 
ruling from the Commission? 


Commissioner Browne: Right now 
you would have to get an advance rul- 
ing because I don’t know when the 
regulations will come down, but we 
hope to be able to pick out special 
types of business, put them right in 
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the regulations and say what we are gvuing to do 
about them. I will just mention one that we have 
not thought about. oFr example, for a baseball club 
playing all around the country, perhaps the easiest 
way to allocate that company’s income would be to 
take the gate receipts in each city. Perhaps you 
would not need to bother with anything else. There 
might be some special cases like that, that we could 
come out with promptly. 

* * 


Question: There are some other subdivisions to 
this question: 

If it fails to get an advance ruling, can the Com- 
mission change applicable factors or methods for de- 
termination for any year at any time prior to the 
running of the statute of limitations? 

Commissioner Browne: Prior to the running of the 
statute of limitations? I hadn’t thought of that, but 
I am afraid so, unless a closing agreement is made. 

‘”s 


Question: To what extent will corporations have 
option of filing separate or consolidated returns? 


Commissioner Browne: I think the thing that that 
questioner is principally interested in is this: it has 
been claimed in the past that consolidated returns 
were required by the Tax Commission only when that 
would increase the tax, and never were permitted 
when it would reduce the tax. It is not our inten- 
tion to operate that way under the new law. Consoli- 
dated returns will be required or permitted because 
of other considerations rather than just the amount 
of tax. Generally speaking, certainly corporations 
engaged in the same or similar lines of business would 
always, I should say, be permitted to file consoli- 
dated returns. 

. * 

Question: If consolidated or separate returns are 
filed, will this have any effect on final determination 
of tax by the Commission, or may the Commission 
determine in its discretion that the tax should be 
based on separate or consolidated returns, regardless 
of returns filed? 
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Commissioner Browne: Well, in the past my under- 
standing is that corporations which wanted to file 
consolidated returns submitted the consolidated re- 
turns, and we then examined the case and decided 
whether to accept the consolidated returns or require 
separate returns. I don’t remember whether there is 
any change in language here that would justify a 
change in that procedure. It may be that under the 
new law you would have to get permission first, and, 
if you got permission, a return would be accepted on 
the basis on which permission was given. In other 
words, the consolidated return filed in the past was 
accepted as giving us the information we wanted in 
order to determine whether or not you would be per- 
mitted to file on that basis. I should think it is a 
question of speedy decision that you are interested in. 
It can be handled either way. 


* * 


Question: Would the fact that you filed a consoli- 
dated return with the federal government have any 
effect on the state? 


Commissioner Browne: It probably would. 


* OK 

Question: In that same connection will determina- 
tion by the Commission for one year have any bind- 
ing effect as to future determinations, or may the 
Commission make its decisions year by year regard- 
less of decisions applied to prior or future years? 


Commissioner Browne: I think, as far as the law is 
concerned, you can make a new decision each year. 
I don’t know of any change in the law in that regard, 
but there is no disposition on our part to handle that 
question arbitrarily at all. Ordinarily, corporations 
that want to file consolidated returns file them year 
after year after year, and there is no trouble about it 
at all. I should think that the trouble more likely 
would come when corporations want to file separate 
returns and we think we see a little shifting of income 
and would rather require consolidated returns; but of 
course we are limited by our state borders there also. 
We cannot require the inclusion in a New York con- 
solidated return of a foreign corporation that does no 
business and does not own property in New York, 
except when intercompany transactions, agreements 
or understandings make such consolidation necessary 
“in order to properly reflect income”, I think this 
present statute excludes those companies; that is to 
say, we may not require that they be included in the 
return. We may permit it if they want to include it. 


* OK 


Question: Every foreign corporation “having an 
officer, agent or representative within the state” is 
required to file a report. Does this mean that any 
corporation is required to file the report if it has 
transactions handled for it here by banks, brokers, 
customs agents, sales agents, etc., acting for it on 
ordinary commission or other established compensa- 
tion basis? 


Commissioner Browne: Well, you have the question 
there, the difference between an ordinary corporate 
agent and an independent contractor. We have some 
of those questions now for a ruling. Some of them 
are rather difficult to determine. I think all we can 
say now is if a corporation has a regular officer or 
agent in the state acting for it, then the return is 
required. That’s always been the case under this law. 
That has never been adhered to, but it has always 
been there. 
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Question: It is assumed that one of the purposes 
of the new law is not to discourage foreign corpora- 
tions from doing business in New York. Under the 
old Section 209 of Article 9A, it was provided that a 
foreign corporation shall not be deemed to be doing 
business solely by reason of having office furniture 
and fixtures in this state. That provision is omitted 
from the new law, but the new law provides that for- 
eign corporations shall not be deemed to be doing 
business solely by reason of maintaining cash balances 
with banks or trust companies in the state and own- 
ing securities kept in the state. Will a foreign corpo- 
ration doing nothing but maintaining such cash 
balances and keeping such securities be required to 
file a return if it maintains an office here with some 
local connection, but has no office furniture or fixtures 
of its own there? 


Commissioner Browne: A lawyer knows what you 
mean when you refer to a corporation having an office 
here. It means a place of business. It may be in 
some individual’s home, hotel room, somebody else’s 
office. It is really a question of fact in each case, 
but the maintenance of custody accounts and bank 
accounts are still exempted under the present law 
precisely as it was under the old law. Now, if aside 
from having those accounts the company has an office 
here, then it is required to file a return, and if it is 
doing business here it is required to pay a tax, but 
the filing of the return, the question of whether it 
has to file a return and the question of what its tax 
will be, will not be affected one iota by its bank bal- 
ances or its custody accounts, and don’t let any of the 
out-of-state banks tell you otherwise. 


* 


Question: A foreign corporation which has only a 
statutory office in Delaware, has not qualified under 
New York law, and has no office here, but its directors 
reside here, they meet here, and lay plans for the 
conduct of the business here. The business is con- 
ducted outside the state. Is such corporation tax- 
able? For example, a holding company—contracts 
are closed in New Jersey on instructions transmitted 
from New York. 


Commissioner Browne: Well, that is a tough one. 
The question is how far we are going to back up our 
statement that now we want to tax all those compa- 
nies that we have the power to tax. Of course, some 
holding companies do not do anything; others claim 
they do not do anything, but there are cases where 
everything that a holding company does is done in the 
board room and the board meeting. Its cash is all 
in the bank account; its securities are with the bank 
or with the broker ; everything it does, it does through 
board meetings. Now, if everything that that com- 
pany does is done here in New York, you merely have 
the question of whether the company is doing busi- 
ness anywhere at all, but in no case will the mainte- 
nance of the mere custody. accounts play any part 
in it. I don’t know how far we can go, but we have 
a tax now which those companies can pay and ought 
to be able to pay for the mere privilege of having 
their seat of management and control here in New 
York. A one billion dollar holding company will pay 
a tax of $43,750, and I said “billion”, not “million”, 
and so on down to the ordinary sized companies, so 
the tax is almost a nominal tax. We know the priv- 
ilege they enjoy here is more or less a nominal priv- 
ilege, but the tax is a nominal tax, and we think they 
ought to pay us, and we don’t think many of them 
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will think it worth while to take the ferry back and 
forth to keep from paying it. 
* Ox 


Question: Is a Delaware corporation, a wholly- 
owned subsidiary of another corporation, where the 
parent maintains offices in New York, and the subsid- 
iary has no plant or offices but only a bank account 
in New York, subject to the franchise tax? 


Commissioner Browne: If it has nothing but a bank 
account here, the answer is, “No.” 


* 
i 


Question: Why does not the State of New York 
tax income after federal taxes and thereby levy a 
uniform franchise tax, whereas the corporations today 
are paying the franchise tax on a false base and pay- 
ing at rates varying from 7.9 per cent to 24.2 per cent 
of income after federal taxes? 


Commissioner Browne: Well, read the Groves re- 
port. They have a lot to say on that, and they are 
not sold on the idea of double deductions, cross- 
deductions. 

Here is one way to look at it. The federal gov- 
ernment has almost unlimited taxing power. They 
can tax everything except local real property, and 
if some of this loose talk about assessing real prop- 
erty on the basis of rental value instead of capital 
value goes on, they will start taxing real property by 
making you add your rental value to your income 
tax return. Whenever they enter a tax field, they are 
supreme. Their tax takes precedence over our tax. 

* OK 


Questioner: On the federal return, yes. 


Commissioner Browne: No, it is deductible in the 
year paid or accrued, depending on the basis on which 
you keep your books. 

K 


Question: Under the definition of “subsidiary cap- 

ital” exactly what is meant by “any indebtedness 

on which interest paid by the sub- 

sidiary i is not deducted for purposes of taxation under 
this chapter”? 


Commissioner Browne: Well, we started out first 
with the idea that we would define “subsidiary cap- 
ital” as stock in subsidiaries. Often money is ad- 
vanced to subsidiaries on open account or against 
notes instead of putting it into the stock, but it 
amounts in effect to an additional investment in stock, 
so we decided to include in subsidiary capital all in- 
vestments in the subsidiary, not only by way of stock 
investments but also by way of loans and bond and 
note investments, but we did not want to treat that 
income, the income from that capital, as subsidiary 
income, and exempt it from tax, if the subsidiary was 
taxable in New York and was getting the benefit of 
a tax deduction for what it called interest that it paid 
on that capital, and therefore we provided that, if the 
subsidiary does not claim a New York deduction for 
that interest, then the advance or loan or bond or note 
on which the interest is paid may be treated just like 
stock in the subsidiary, and the election rests with 
the taxpayer group. The subsidiary has the election 
whether or not to claim the interest. If it does, then 
the parent cannot avoid paying tax on the interest. 
If the subsidiary does not claim it, the parent may 
treat it as, you ‘might say, an additional investment 
in the stock of the subsidiary, and will avoid tax on it. 


x * 
Questions and Answers—New York Franchise Tax 


Question: Our factory is situated in Connecticut 
and a large percentage of our sales are made from 
our factory, title passing in Connecticut. However, 
the home office of the company is located in New York 
City and as a matter of convenience we are asking 
our customers to mail their remittances direct to the 
home office. Under these circumstances, will receipts 
from sales made in Connecticut be considered as part 
of New York State receipts, providing, of course, that 
the remittances are received in New York State? It 
is our intention to print on all invoices that remit- 
tances should be mailed to our New York office. 


Commissioner Browne: Well, the final category of 
receipts reads this way: “All other business receipts 
earned within the State.” Now, I take it from hear- 
ing that question read that those receipts, although 
received in the State, were not earned in the State, 
and they would not be included. 


* *k 


Question: Why cannot New York State tax out- 
of-state corporations making sales in New York State 
under an income tax such as the State of California 
does? 


Commissioner Browne: Well, that is what I want 
to know. Will the writer of that question please 
submit a brief? I am very anxious to have the an- 
swer. I want to tax people to the extent they come 
in here and benefit from the markets which our home 
industries create, then take those revenues and de- 
duct an equivalent amount from the tax burden which 
is being borne by the people in the State, creating 
wealth, jobs, employment. That is what I want to 
do, but unfortunately we have a federal constitution. 

* * 


Question: In allocating business income, one por- 
tion of the percentage is determined by salaries and 
wages excluding general executive salaries. Kindly 
define “general executive salaries.” 


Commissioner Browne: I don’t know. It will be 
defined by regulation. We will be glad to have your 
ideas as to how it should be defined. 


* OK 


Question: Fifty per cent of dividends included in 
investment income received is excluded in computing 
the entire net income. 

Is the fifty per cent also excluded from the total 
investment income that is allocated in accordance 
with the investment allocation percentage? 


Commissioner Browne: The 50% of non-subsidiary 
dividends which are excluded from entire net income 
should also be excluded from total investment income 
which is multiplied by the investment allocation per- 
centage. I said, also, that the definitions of invest- 
ment income and business income are in terms of 
gross income. I should have said that those defini- 
tions are in terms of net income except for capital 
losses in excess of capital gains. Capital losses in 
excess of capital gains from investment capital, as 
well as all capital losses and gains from business cap- 
ital, are ignored in computing investment income; 
capital losses in excess of capital gains from business 
capital, as well as all capital losses and gains from 
investment capital, are ignored in computing business 
income. But in computing entire net income all cap- 
ital gains and losses (except those from subsidiary 
capital, which are excluded entirely) are treated just 
as under the Federal law. 
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Rollin Browne, 
President of the 
New York State Tax 
Commission and 
Commissioner of 
Taxation and Finance 





Question: What is the basis of the tax on capital— 
is it computed as of December 31, or end of fiscal 
year, or is it averaged? 


Commissioner Browne: The tax on capital is av- 
eraged during the period covered by the report. The 
tax on capital of holding companies used to be—I 
think they used to treat it as imposed on the capital 
as of December 31, but I am not sure of that. 

+ @ 


Question: Are you going to allow the same classifi- 


cation of capital gains as the Federal law does under 
Section 117? 


Commissioner Browne: Yes. 
special rule on capital gains. 


*x * 


Question: After being renegotiated for 1942 in 
June 1943, can’t a New York State corporation file an 
amended New York State franchise tax return (in 
renegotiation, the Federal government reduced the 
gross and net income of the corporation)? Can’t the 
corporation pay the balance of New York State fran- 
chise tax, due in November, 1943, on the basis of its 
amended New York State franchise tax return, in 
which the gross and net income were changed to agree 
with Federal after renegotiation? Will you please ex- 
plain the provision in the New York State law with 
regard to Federal renegotiation? 


We do not have any 


Commissioner Browne: Well, the excessive profits 
that you have to repay to the Federal Government 
you can take into account for New York tax purposes 
at the time the amount of the payment is determined. 
We do not go back and reduce your accounts for the 
prior year, but we give you an equivalent credit on 
the current year, and if your income for the current 
year in which the renegotiation is concluded is not 
big enough to absorb the entire credit, you can carry 
it forward indefinitely in the future. 


The purpose of that is, first, it will keep us from 
having to go back and try to recover taxes already 
distributed to our cities, towns, villages and coun- 
ties, so that we could make refunds to the taxpayers. 
The other purpose was to prevent a corporation from 
coming to us and getting back some part of the State 
tax or getting its State tax reduced after it had already 
been allowed full credit for the full State tax on re- 
negotiation in determining its excessive profits. 


Aside from those two points all we have done is 
to say that the amount of excessive profits you have 
to repay to the federal government in effect consti- 
tutes a reduction of your income, but it is taken into 
account in computing the income of the year in which 
the excessive profits are determined and is not carried 
back to the base year. 


By and large, ninety-odd per cent of the corpora- 
tions are going to get ninety-odd per cent of every 
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penny they could have got under the other scheme. 
It is going to be a very rare case where a corporation 
will lose anything. 

* Ox 


Question: Will the Commission entertain a claim 
by a manufacturer that the sales factor should be on 
a “destination” basis, under the provision of the law 
permitting alternative methods? 

Commissioner Browne: We are sending out a ques- 
tionnaire to probably one thousand of our selected 
taxpayers, asking them to give us the information 
necessary to enable us to compute their tax under the 
new law. On your regular return filed this year the 
computation was made under the old law, but we are 
sending out this questionnaire so as to determine what 
difference there will be in the operation and yield of 
the new computations as distinguished from the old. 
Now, on that questionnaire, we expect to ask the 
corporations to give us a breakdown on their sales 
according to destination, because we want to find out 
where we would come out if we should adopt such a 
rule. I would prefer to adopt it as a matter of statu- 
tory amendment rather than by regulation, and as 
you know from my talk today, we are thinking about 
that. We have been thinking about it since we made 
our report to the Governor early last fall. We haven't 
got enough information to enable us to decide how 
far we can go, but we want to go toward the pro- 
cedure of allocating sales by destination, if we can. 

* Ox 


Question: If I understand the question, I take it 
you would be directed to this, granting that, as you 
state, the Commission cannot, under the law, compel 
classification according to destination, can it and will 
it as a matter of discretion, at the request of the tax- 
payer, allow such classification where such classifica- 
tion is necessary in order to give it relief from 
inequity? 


Commissioner Browne: As to the possible alloca- 
tion of sales according to destination, I want to make 
it entirely clear that the proposal was put forward 
to aid New York manufacturing. I said that we would 
like, if we could, to exclude from our tax computation 
all sales destined outside New York of goods manu- 
factured in New York, and to bring under some kind 
of New York tax all sales destined within New York 
of goods manufactured outside New York, irrespec- 
tive of whether or not the manufacturer was doing 
business in New York. I want to emphasize that, we 
have no idea of trying to tax sales destined within 
New York of goods manufactured outside New York 
by a manufacturer which also manufactures, or does 
other business, in New York, unless we can also tax 
all such sales by a manufacturer which does not do 
business in New York. In other words, if a manufac- 
turer does business both within and without the State, 
we have no intention of trying to increase its tax for 
the privilege of doing business in New York by allocat- 
ing to New York its sales destined within New York 
of goods manufactured by it outside of New York. 
No corporation should consider ceasing to do business 
in New York because of a fear that we might some 
day attempt to allocate to New York sales destined 
within New York of goods manufactured by it out- 
side New York, because we will not try to do that 
unless we can do it irrespective of whether or not the 
corporation remains in New York. In short, we 
would like, if possible, to impose some tax for the 
privilege of selling on the New York market, but we 
don’t want to impose a tax for the privilege of doing 
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business in New York and measure it by sales on the 
New York market, and at the same time exempt from 
tax sales on the New York market by a corporation 
not doing business in New York. We may, however, 
decide merely to exclude from our allocation of the 
income of a corporation doing business in New York 
all sales destined outside New York of goods manu- 
factured within New York. That, of course, would 
aid many of our corporate taxpayers and could not 
hurt any of them! 
Ok 

Question: If a corporation follows the allocation 
formula, to what extent may the Tax Commission 
change the method by the so-called “catchall clause”? 


Commissioner Browne: A lot of people are worried 
about that. We had a large group advising us on this. 
That general provision, giving the Tax Commission 
in two or three cases discretionary power to change 
specific rules laid down by a statute, was put in there at 
the instance of the private lawyers and accountants sit- 
ting in our group. The administrators in the Tax 
Commission objected to those discretionary powers, 
because they said they would be resisting pressure 
all the time for special consideration, and the admin- 
istrative job would be too big, but they finally talked 
us into putting those things into the statute, and at 
the same time we insisted on inserting in the statute 
a provision requiring us to publish rulings from time 
to time as to what we did under those discretionary 
powers, so that the general public would know how 
we were administering them, and all taxpayers enti- 
tled to the same equitable treatment would be in a 
position to claim it. 

Now, I speak of equitable treatment. By and large, 
those powers can be exercised only generally in favor 
of taxpayers. The federal government can crack down 
on taxpayers to a much greater degree than a state 
can. A state has always got to be conscious of its 
borders. Now, all of our big taxpayers do just a part, 
and generally a small part, of their business in this 
state. They are always ready to transfer operations 
from a New York plant to another plant. Weare not 
in a position to be tough on these things. Those were 
put in there by and large to assist the taxpayers in 
cases of inequities, and in some instances to help us 
in closing up frank tax-dodging schemes, but aside 
from the tax-dodging schemes I don’t think there will 
be many instances when we will employ those against 
the taxpayer. We just can’t get away with it as a 
long-range policy. 

Now, for example, we break a corporation’s income 
up into subsidiary income, investment income, and 
business income. The general rule is that we take 
out gross subsidiary income, gross investment in- 
come; we leave all expenses as deductions against 








business income. That, of course, is favorable to the 
taxpayer, but we have inserted a provision that we 
may in our discretion allocate to subsidiary and in- 
vestment income any deductions attributable thereto. 
Now, that is so as to enable us to take care of a case 
where there is some substantial amount of deductions 
that really are directly and solely allocable to sub- 
sidiary and investment activities, and not allow them 
to be deducted from the higher-taxed business income ; 
but, by and large, we do not intend to use that. The 
only alternative would have been to write in the 
statute a rule requiring us in every case to allocate 
expenses between the different kinds of income on 
some strictly proportionate basis, and that generally 
would have been a little unfair, because we all know, 
generally speaking, that the heaviest expenses are 
against the business operations; but that is just an 
illustration of why we put those things in. 


Question: A realty corporation owned by the same 
interests as an ordinary business corporation files its 
report March 1, 1944. Does the new law make it 
mandatory for the realty corporation to file the same 
type of return as that of its “affiliated” corporation, 
which was due May 15, 1944? 


Commissioner Browne: As to the question relating 
to real estate holding companies I want to call atten- 
tion to the fact that the new law makes three impor- 
tant changes as to these companies. The old law 
required that any such company owned or controlled by 
a company taxable under Art. 9-A be included with 
the 9-A company in a consolidated return, if any part 
of the real estate company’s property was used or 
occupied in the business of the 9-A company. The 
new law (1) extends the provision to any case where 
substantially all the stock of the real estate company 
is owned or controlled, directly or indirectly, by a 9-A 
company or where substantially all the stock of both 
is owned or controlled, directly or indirectly by the same 
interests; (2) restricts the provision to the case where 
a material part of the real estate company’s property 
is used or occupied in the business of the 9-A com- 
pany; and (3) does not require consolidation in every 
case covered by the provision, but provides merely 
that the two companies may be required or permitted 
to file a consolidated return. Where the real estate 
company had properly filed a separate return, as a 
real estate company, in 1944, before the enactment of 
the new law, we do not intend to require it to be 
included in a consolidated return with the 9-A com- 
pany this year, even in a case where we do intend to 
require such a consolidated return next year. 


[The End] 





WHERE IS HOME? 


WO judges find themselves reversing the normal 

businessman’s procedure of saying goodbye to 
their families and going off to the office, for when 
the judges leave their residences they say, “Goodbye, 
I’m going home and try a few cases” and when they 
return to their residences they are greeted by their 
tamilies, “Did you have a hard day at home?” 

_The confusing situation is brought about by deci- 
sions of The Tax Court in Maurice Victor Barnhill v. 
Com. and John Wallace Winborne v. Com. 

The Tax Court ruled that for tax purposes, a tax- 
payer’s “home” means his business location, post or 


Questions and Answers—New York Franchise Tax 


station and that deductions for travelling expenses 
may be had only when the business requires the tax- 
payer to be away from “home” as used in that sense. 
The court ruled that since the business of each of the 
taxpayers was that of an associate justice of the Su- 
preme Court of North Carolina, and since this business 
was conducted entirely at Raleigh (the judges did not 
live in Raleigh), it followed that Raleigh was tax- 
payers “home” as that term is used in the Code, and 
hence they were not entitled to take the deductions 
claimed by them. 
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By LOREN N. WOOD 


The author is a member of the firm of Wood, Malloy and France. 
New York City 


HEN the Ways and Means Committee of the 
W\ House was considering the 1943 Amendment 

to the Income Tax Law, it is reported that 
only by a narrow margin was the Treasury able 
to prevent the Clifford doctrine from sharing the fate 
of the Rk. Douglas Stuart decision, in so far as it 
attempted to tax to a father all the income of a trust, 
whether or not all was used for the purpose of reliev- 
ing him of his duty to educate and support. The lower 
courts have now carried the doctrine of the Clifford ! 
case to such extremes that legislation to correct it is 
urgently needed and may be anticipated when amend- 
ments to the Tax Law come up for consideration in 


1945. 

In anticipation of action by Congress, it 1s worth 
while to examine the foundation upon which such 
remedial legislation must rest, for the fault in the 
Clifford case, as shown by the cases that have followed 
it, is in the failure of the Court to reexamine the 
Sixteenth Amendment and to mould its decision within 
the limits of that authority. 

It is noteworthy that neither in the decision of the 
Clifford case nor in the cases that have been decided 
upon the authority of it has there been an attempt 
to reconcile the doctrine of that case with the Six- 
teenth Amendment. 

The Sixteenth Amendment reads: 

“The Congress shall have power to lay and collect taxes 

on incomes, from whatever sources derived, without appor- 
tionment among the several States and without regard to any 
census or enumeration.” 
As Congress is not given authority to define “income”, 
obviously the word “income” as used in the Amend- 
ment must be given the meaning which was ascribed 
to it at the time the Sixteenth Amendment was adopted, 
for only that meaning could be said to have been in 
the contemplation of the State Legislatures when they 
adopted the Amendment. 

The Supreme Court in an opinion written by Mr. 
Justice Cardozo, in the ~ of U. S. v. Safety Car 
Heating Company, 297 U. S. 89 [36-1 usrc § 9042], 
stated: 

“Income within the meaning of the Sixteenth Amendment 
is the fruit that is born of capital, not the potency of fruition. 


With few exceptions, if any, it is income as the word is known 
in the common speech of men.” (Italics ours.) 

In Eisner v. Macomber, 252 U. S. at page 207 |1 
ustc J 32], Mr. Justice Pitney, delivering the opinion 
of the Court, stated, after quoting the Sixteenth 
Amendment: 

“A proper regard for its genesis, as well as its very clear 
language, requires also that this Amendment shall not be 
extended. by loose construction, so as to repeal or modify, 
except as applied to income, those provisions of the Constitu- 
tion that require an apportionment according to population 
for direct taxes upon property, real and personal. This limita- 
tion still has an appropriate and important function, and is 
not to be overridden by Congress or disregarded by the courts. 

Congress cannot by any definition it may adopt conclude 
the matter, since it cannot by legislation alter the Constitution, 
from which alone it derives its power to legislate, and within 
whose limitations alone that power can be lawfully exercised. 

For the present purpose we require only a clear definition 
of the term ‘income’, as used in common speech, in order to 
deterniine its meaning in the Amendment; and, having formed 
also a correct judgment as to the nature of a stock dividend, 
we shall find it easy to decide the matter at issue. 


1309 U. S. 331 [40-1 ustc {] 9265]. 
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The Clifford Case and the Sixteenth Amendment 


“After examining dictionaries in common use (Bouv. L. D.; 
Standard Dict.; Webster’s Internat. Dict.; Century Dict.), 
we find little to add to the succinct definition adopted in two 
cases arising under the Corporation Tax Act of 1909 (Stratton’s 
Independence v. Howbert, 231 U. S. 399, 415; Doyle v. Mitchell 
Bros. Co., 247 U. S. 179, 185 [1 ustc J] 17])—‘Income may be 
defined as the gain derived from capital, from labor, or from 
both combined,’ provided it be understood to include profit 
gained through a sale or conversion of capital assets, to which 
it was applied in the Doyle case (pp. 183, 185).” 

In the case of Sprouse v. Commissioner, a case before 
the Circuit Court of Appeals of the 9th Circuit in 
1941, reported in 122 Fed. Reporter, 975 [41-2 ustc 
§, 9703] (certiorari denied 1942, 315 U. S. 810), the 
Court stated: 

“The meaning of the word ‘income’ in the Sixteenth Amend- 
ment is the same as the word has when “used in common 
speech” and is the gain derived from, or through a sale or 
conversion of, capital assets, from labor, or from both com- 
bined. Eisner v. Macomber, supra, 252 U. S. at page 207, 40 S. Ct. 
at page 193 [1 ustc 32]. The same case explains that income 
is ‘not a gain accruing to capital ; not a growth or increment of 
value in the investment; but a gain, a profit, something of 
exchangeable value, proceeding from the property, severed from 
the capital, however invested or employed, and coming in, 
being ‘derived’—that is, received or drawn by the recipient (the 
taxpayer) for his separate use, benefit and disposal—that is income 
derived from property. 252 U.S. at page 207, 40 S. Ct. at page 
193.” (Italics supplied by the Court.) 

In the Clifford case, the Court created a definition of 
income quite different from that used in the Sixteenth 
Amendment. In that case there was a valid trust for 
a period of five years under the law of the State of 
Clifford’s residence, and, as hereafter pointed out, it 
is the law of that state that governs the legality, con- 
struction and administration of a trust. During that 
period, under the trust agreement, Clifford as an in- 
dividual, could not receive nor did he receive nor did 
he have title to any part of the corpus or of the income. 
If he had taken any part of it, under the law of the 
State, he would have been guilty of misappropriation, 
for which the State on its own initiative would have 
punished him. Yet the Commissioner added the income 
of the trust to Clifford’s own income. The Board of 
Tax Appeals sustained the Commissioner,’ the Cir- 
cuit Court of Appeals reversed* and the Supreme 
Court reversed the Circuit Court on the ground that: 

“The retention of control * over the corpus by respondent all 
lead irresistibly to the conclusion that respondent continued 
to be the owner for the purposes of Section 22 (a).” 

Throughout the opinion in the Clifford case, I. R. 
Code § 22(a) is cited as the authority for the levying 
of the tax on the grantor. Section 22(a) is not a tax 
enacting statute. No income tax is fixed or levied by 
it. It is a definition section. It could be said that it 1s 
no more to the Tax Law than is the Preamble to the 
Constitution. Moreover, nowhere in Section 22(a) 1s 
there any language which fastens upon a grantor-trustee 
the income of a trust, however broad the powers may 
be that are vested in the trustee. 

The powers vested in the trustee in the Clifford 
case, namely, those to pay out or hold income, to 
exercise voting powers over the trust res, to sell, 
exchange, mortgage and pledge securities, to invest in 

238 B. T. A. 1532. 

$105 Fed. (2d) 586 [39-2 ustc {| 9626]. 

‘The ‘‘control’” referred to was in Clifford as trustee—not in 
Clifford as an individual. When Clifford became the trustee, the 
position he occupied as trustee was no different than if a stranger 
had been appointed the trustee. In Becker v. St. Louis Union Trust 
Company, 296 U. S. 48 [36-1 ustc § 9006], the Court stated at p. 50 

‘‘By the declaration of trust here under review. the legal title, 
possession and control of the trust estate passed irrevocably from 
the grantor as an individual to himself as trustee. The effect is no 


different than if the trustee had been another person. Cf. Reinecke 
v. Northern Trust Company, 278 U. S. 339, 346 [1 uste J 347].” 
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securities without restriction, to collect income, to 
compromise claims, to hold property in the names of 
others than the trustee, to treat cash and stock divi- 
dends and the enhancement in value of securities as 
principal, all are powers which are usually given to 
trustees in wills and inter vivos trust agreements and, 
under state law, do not create any property right in 
the trustee-grantor other than the fiduciary one. 

In the Clifford case and in many of the cases taxing 
the grantor on the authority of that case, it is the 
existence of the power, without proof of its exercise, 
that is made the basis of taxation of the trustee- 
grantor. In other situations, power over income has 
not been sufficient to make the income taxable to 
holder of the power. If a man incorporates his busi- 
ness and controls the board of directors by reason of 
his majority stock ownership, he is not taxed for the 
entire income of the corporation, although he would 
have the power to take the income as salary. In that 
situation he would have a control much greater than 
that of a trustee-grantor for he could so apply the 
income without doing anything illegal; while if the 
trustee exercised his power to reduce the income to 
his personal possession, he would be guilty of mis- 
appropriation. 

The Tax Court in Kellogg v. Commissioner, 2 TC 
1126 [CCH Dec. 13,627], held that a voluntary 
and gratuitous relinquishment by creditor on the cash 
basis of salary credited to his account in an earlier 
year on the debtor’s books was not a realization of 
income in the year of relinquishment. In other words, 
a man who had the power to take to himself that 
which had been credited to him by the corporation did 
not realize income until he had exercised that power. 

It has been officially reported that the President of 
the United States, whose salary is fixed by the statute 
at $75,000 per year, (U. S.C. A., Tit. 3, Ch. 2, Sec. 42) 
is only drawing $25,000. While there has been no offi- 
cial decision by the Commissioner, it must be assumed 
that the President is not being assessed upon the 
additional $50,000 as income, for obviously he would 
have to use the greater part of it to pay the tax. It 
follows that even though he had the power to reduce 
it to possession, not having exercised that power he 
is not taxable on it, although Section 22(a) specifically 
states that the President’s compensation shall be in- 
cluded in gross income. 

While the Clifford case, confined to its own facts, 
had some advocates because the trust there was 
obviously a method of reducing the taxes of the 
grantor for the term of 5 years, after which the trust 
corpus was to be returned to the grantor, it was 
admittedly an attempt on the part of the Court to do 
something that Congress had not done. Such legisla- 
tion has been proposed to Congress without success.° 

The Clifford case was judicial legislation ® and, like 
most legislation of that character, it has brought about 
decisions by lower courts based on other facts which 
have gone far beyond the guarded language of the 
Clifford case. In subsequent cases the doctrine of the 
Clifford case has been carried to the point of fasten- 
ing the income of the trust upon grantors that are 
not trustees and where the term of the trusts is for 
a long period of time as for one or more lives with an 
ultimate disposition excluding the grantor from ever 
receiving any of the principal or the income, by a 
specific provision that under no circumstances can 
any part of the principal or income revert to the 
grantor.* These decisions put the Commissioner of 





5H. R. 7835, 73rd Cong., 2d Sess., p. 151, and H. R. 1385, same 
Sess., p. 24. 


The Clifford Case 





Internal Revenue in a position where he may, at 
will, fix the tax on trust income where it will produce 
the greatest revenue. If it will produce the greatest 
revenue by levying the tax on the trust, he permits 
the trust to stand but if it will produce a greater 
revenue by taxing it to the grantor, he may take that 
position. As the grantor is not able to touch the trust 
income to pay the tax, he must pay it out of his own 
income and principal. Thus the income in the hands 
of the owner does not respond to the tax. If in a case 
the tax is imposed on the grantor and it wipes out his 
principal and income, then the Commissioner will be 
put in the anomalous position in the subsequent year 
of being compelled to reverse his position and tax 
the trust. That kind of a case is on the calendar of 
the Tax Court now. 

Earlier in this discussion, we referred to the state 
law as controlling the question of the legality, the 
construction and the administration of a trust. The 
Supreme Court in Helvering v. Stuart, 317 U. S. 154 
[42-2 ustc J 9750], stated: 

“When Congress fixes a tax on the possibility of the revest- 
ing of property or the distribution of income, the ‘necessary 
implication,’ we think, is that the possibility is to be determined 
by the state law. Grantees under deeds, wills and trusts, alike, 
take according to the rule of the state law. The power to 
transfer or distribute assets of a trust is essentially a matter 
of local law. Blair v. Commissioner, 300 U. S. 5, 9 [37-1 ustc 
{ 9083]; Freuler v. Helvering, 291 U.S. 35, 43-35 [4 ustc J 1213]. 
Congress has selected an event, that is the receipt or distribu- 
tions of trust funds by or to a grantor, normally brought about 
by local law, and has directed a tax to be levied if that event 
may occur. Whether that event may or may not occur 
depends upon the interpretation placed upon the terms of the 
instrument by state law.” 

Where under the State law, the trusts are valid 
trusts and by their terms the income cannot be possessed 
by the grantor and if he does possess it he may be 
punished by the state for misappropriation, there can 
be no valid assessment of that income to him under 
the meaning of the word “income” as used in the Six- 
teenth Amendment. When income taxes approach 
confiscation, efforts are bound to be made to save 
some of the income for the uses for which it was 
intended. The remedy is not to proceed on the theory 
that the income is that of the grantor when it clearly 
is not, nor ever can be, nor to proceed on the theory 
that a trust is invalid for tax purposes when, by the 
only law governing its validity it is a valid trust. The 
remedy, to the extent a remedy is required, is obvi- 
ously by a Congressional act which will be kept within 
the Sixteenth Amendment by taxing the income of 
such trusts as that involved in the Clifford case to the 
recipient of the income at rates that will discourage 
their creation. At the present time a grantor may by 
paying the same gift tax make gifts to members of his 
family without encountering the Clifford case, but 
from the standpoint of the Government it would be 
better to encourage the creation of trusts as against 
an outright gift to children because of the possibility 
of dissipation of the corpus and thus reducing the 
garnering of future taxes. At the same time the grantor 
should be encouraged in acting as trustee because he 
is best able to judge how it should be invested and 
how it should be administered for the best benefit of 
the members of his family. [The End] 


6 Justice Roberts in his dissenting opinion stated: 

“The decision of the Court disregards the fundamental principle 
that legislation is not the function of the judiciary but of Congress. 
If judges were members of the Legislature, they might well vote 
to amend the Act so as to tax such income in order to frustrate 
avoidance of the tax, but, as judges, they exercise a very different 
function.”’ 

7™See Buck v. Commissioner, 120 Fed. (2d) 775 [41-2 ustc { 9520]; 
Byerly v. Commissioner, T. C. March, 1944 [CCH Dec. 13,819(M)]; 
Brown v. Commissioner, 131 Fed. (2d) 640 [42-2 ustc { 9761]; Rent- 
schler v. Commissioner, 1 T. C. 814 [CCH Dec. 13,053]. 
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HE great rapidity and intensity with which 
world-wide social, economic, and political changes 
have occurred has resulted in an increased num- 

ber of State constitutional amendments within the 

past few years. During the 2-year period 1942 and 

1943, for example, 33 states voted on amendments, 

which resulted in the amending of the constitutions 

of 22 States. Further changes may be expected. To 
make preparations for such changes, it is essential 
that the provisions of the current constitutions be 

known. The current constitutions as of June 1, 1944, 

are listed in this report. 

State constitutions are usually included in the com- 
piled statutes and often appear in State manuals. More- 
over, separate constitutions in pamphlet form are pub- 
lished from time to time by the States or their author- 
ized publishers. Ranging in estimated number of words 
from about 5,800 for Vermont and for Rhode Island 
to Louisiana’s approximately 63,000 and California’s 
approximately 46,000, the length of State constitu- 
tions seems somewhat dependent upon age, the earlier 
ones generally being shorter. The 48 State constitu- 
tions have been published in a convenient compilation, 
now 6 years old, in volume 3 of the New York State 
Constitutional Convention Committee Reports. 

The most recently published State constitutions 
have been included in this bibliography. To verify the 






EFFECTIVE DATES OF CURRENT 











Effective 
dateof Year of 


2 
OF STATES’ ADMISS 


Eftective | 











current State's 
consti- admis- 
STATE tution sion STATE 

Alabama 1901 1819 | Maine 
Arizona *79izZ 1912 Maryland 
Arkansas 1874 186 || Massachusetts 
California * 1879 1850 Michigan 
Colorado 1876 1876 Minnesota 
Connecticut 1818 *1788 Mississippi 
Delaware 1897 *1787 Missouri 
Florida 1887 1845 Montana 
Georgia 1877 °*1788 Nebraska 
Idaho * 1890 18°0 Nevada 
Iinois 1870 1818 || New Hampshire 
Indiana 1851 1816 New Jersey 
lowa 1857 1845 New Mexico 
Kansas "1861 1861 New York 
Kentucky 189] 1792 North Carolina 
Louisiana 1921 1812 North Dakota 


1 Ratification dates of constitutions that became effective during 
a later year are: Arizona, 1911; Florida, 1886; Idaho, 1889; Kansas, 
1859; Maine, 1819; Michigan, 1908; Minnesota, 1857; New Mexico. 
1911; New York, 1938; Oregon, 1857; Pennsylvania, 1873; Rhode 
Island, 1842; Utah, 1895; Wyoming, 1889. 

2? California’s constitution became effective July 4, 1879, for pur- 
poses of election of officers, the commencement of their terms of 
office, and the meeting of the Legislature. It became effective for 
all other purposes January 1, 1880. 
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Prepared under the supervision of 
E. R. GRAY, Chief, Government’s 
Division, U. S. Department of Com- 
merce, Bureau of Census, by Dorothy 
W. Kaufman. 





currency of the editions listed, letters were sent to the 
secretaries of the States. In some instances amend- 
ments had been adopted since the constitutions were 
last published. These amendments (all those ratified 
through June 1, 1944) have been inserted in the copies 
held by the Municipal Reference Service of the Census 
Bureau, and the additions are noted in the present 
bibliography. 

In 40 of the States, the constitutions now in effect 
were adopted prior to 1900. From the table it may be 
seen that the 10 States which have been admitted to 
statehood most recently have retained their original 
constitutions (as amended), as have 7 other States. 
Each of the remaining States has adopted one or 
more new constitutions. Substantial revisions are now 
in process in 2 States, namely, Missouri and New Jer- 
sey. Missouri’s constitution provides that the ques- 
tion of amendment and revision of the constitution 
may be submitted to the people every 20 years; this 
issue was placed on the ballot in 1942, and the con- 
stitutional convention, organized September 21, 1943, 
has been in session for a number of months. New 
Jersey voters, commemorating the one-hundredth 
anniversary of the adoption of their present docu- 
ment, will decide this coming November to accept or 
reject a draft of a constitution prepared by the Legis- 
lature earlier this year. 





TATE CONSTITUTIONS AND YEARS 
ION TO THE UNION 








Effective 











dateof Year of dateof Year of 
current State’s current State’s 
consti- admis- consti- admis- 
tution sion STATE tution sion 
* *1820 1820 Ohio 1851 1803 
1867 * 1788 Oklahoma 1907 1907 
1780 *1788 Oregon 1859 1859 
"1909 1837 Pennsylvania “e744 *I178/ 
71858 1858 Rhode Island 11843 =* 1790 
1890 1817 South Carolina 1895 *°1788 
1875 1821 South Dakota 1889 1889 
1889 1889 Tennessee 1870 1796 
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rearranged by incorporation of the amendments in the text. 


* New York’s 1939 constitution contains unchanged many of the 


articles of the 1895 document. 


5 Year of ratification of the United States Constitution; one of 


the original 13 States. 


° The constitutions of Maine in 1876 and Vermont in 1913 were 
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Mr. Dwyer, a certified public 
accountant, ts general auditor of 
the Gulf Distilling Corporation in 
Gretna, Louisiana. He points out 
here the need of business for a 
reconversion cushion and how 
carryback refunds meet this need 
and at the same time are incentive 
for efficient and economical opera- 
tion of a business firm. 


impact upon certain taxpayers of postwar losses 

arising out of conversions to peacetime opera- 
tions. For those who have expanded under the impetus 
of wartime contracts, the refunds can provide the 
working capital necessary to maintain a solvent posi- 
tion while plants are converted, new products devel- 
oped, and profitable markets established. In fact, 
refunds will mean the difference between success or 
failure to numerous war plants in carrying on their 
operations during that critical period. Many came 
into existence or reached adolescence during these 
past few years, and, as a class, their profits are taxed 
at maximum rates. With taxes refunded in part, most 
of these aggressive organizations will reach maturity 
at a time when their inclination to venture into new 
lines of endeavor should have a beneficial influence 
upon business economy as a whole. 


Refunds are not restricted to taxpayers who may 
later find themselves in temporary stringent financial 
circumstances. Large corporations with ample resources 
will benefit in the same manner, and it is presumed 
that these are fully cognizant of the importance of 
considering the provisions when planning for the 
future. Regardless of size or circumstance, diligent 
plans, coordinated by financial, operating, and tax 
executives, will have a vital effect upon both the 
extent and time of refunds. 


Section 122 of the Internal Revenue Code now pro- 
vides a two-year carry-back and carry-over of net 
operating losses for almost all taxpayers.’ Section 710 
makes a similar provision for unused excess profits 
credits, so it can be seen that corporations enjoy the 
benefits of both sections. The concept of their opera- 
tion has been best expressed by Mr. Carl Shoup, Asso- 
ciate Professor of Economics, Columbia University, 
and Acting Assistant Director of Tax Research, 
Treasury Department ?: 


(CT ietectapen refunds may well cushion the 


“But it remained for the Revenue Act of 1942 to effect what 
will probably turn out to have been the most important change of 
this kind in any federal revenue law, by adding a two-year carry- 
back to the two-year carry-forward and making it applicable 
not only to operating losses but also to unused excess profits 
tax credits. In effect, something approaching a five-year moving 
average has been introduced. There are probably better averag- 
ing methods available, but proponents of averaging will not be 
inclined to complain, in view of the size of this one step—if it 
really is a firm step. To mean much, the carry-back provision 
must be kept in force, even though the rest of the excess- 
profits tax is repealed, for some time after the war; and Con- 
gress and the public must be ready to accept the necessity of 
substantial refunds to corporations, including very large ones 
that will not be in financial distress, however good their claim 
may be on grounds of equity.” (Italics supplied.) 


‘The loss deduction is denied to: Corporations improperly ac- 
cumulating surplus; personal holding companies; foreign personal 
holding companies—for which a net operating loss credit is included 
in the basic surtax credit—and regulated investment companies. 

*“The Concept of Excess Profits under the Revenue Acts of 
1940-42" Law and Contemporary Problems, Duke University School 
of Law, Vol. X, No. 1, Winter, 1943. 
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Carry-Back Refunds and Postwar Plans 


By LAWRENCE H. DWYER 


Both the general effects and technical phases of 
these sections have been covered in recent papers.* 
It suffices here to observe that the fundamental prin- 
ciples are comparatively simple and readily under- 
stood—yet, when applied to an actual problem, such 
simplicity soon yields to a preponderance of adjust- 
ments, exceptions, additions and limitations required 
over a period of years. Application of the law to any 
particular case requires considerable patience when 
referring to the intricately worded regulations and 
their illustrations, most of which will prove irrelevant 
to the case at hand. However, as a matter of equity, 
such restrictions are necessary, even though they do 
add additional complexities to the tax structure. 

The potential refunds which might otherwise be 
lost should more than compensate for the time expended 
in thorough and extensive research on each individual 
problem. To devote anything less might prove fatal 
in postwar planning, since tax advice rendered on any 
future transaction is at best a hazardous form of 
prognostication. 


A current year “net operating loss” is now carried 
consecutively into the following years until absorbed 
by “income as adjusted”: * 

FIRST—Two years back 

SECON D—One year back 

THIRD—One year forward 

FOURTH—Two years forward 

When the taxpayer ascertains the net operating loss 
carry-back, he may within the applicable period of limi- 
tations file a claim for credit or refund of the overpay- 
ment, if any, resulting from the failure to compute the 
net operating loss deduction. If he later finds that he 
is entitled to a carry-back from the next year, he 
should file a second claim for credit or refund.® 

Congress intended to limit these loss deductions to 
actual “economic losses” sustained. This intent is 
reflected in the law by requiring that adjustments be 
made all along the procedural route as follows: 

(a) The current year “tax return loss” is converted 

into a “net operating loss”. 

(b) The “net operating loss” is converted into a 
“net operating loss carry-back or carry-over” 
for each of the years into which it is carried. 
This requires conversion of the “net income” 
for each year into “net income as adjusted” in 
order to compute the amount of “net operating 
loss” which has been absorbed by income in 
intervening years, even though no tax refunds 
resulted for such absorption. 

(c) The “net operating loss carry-back or carry- 
over” is converted into a “net operating loss 
deduction”. This results in reducing the deduc- 
tion to the extent that “economic income” for 
the same year was not taxed. 





3 “‘Carry-back and Carry-forward of Net Operating Losses’’ by 
Maurice Austin,—Papers Presented at the Fifty-Sixth Annual] Meet- 
ing of the American Institute of Accountants, October 1943. 

‘“‘Carry-overs and Carry-backs,’’ by Joseph A. Maloney—TAXES— 
The Tax Magazine, May 1944. 

‘‘Business Reserves in Present Tax Law’’ by E. Cary Brown and 
J. Keith Butters—Planning Pamphlet No. 27—National Planning 
Association, Washington, D. C. 

4From years beginning in 1939, 1940 and 1941 the law allowed 
only a two-year carry-over. For any year commencing after De- 
cember 31, 1941, the two-year carry-back and two-year carry-forward 
applies, except that no part of the loss may be carried back to a 
year beginning prior to January 1, 1941. 

5 Reg. 111, Sec. 29.122-1(c). 
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To effect these adjustments, the following “excep- 
tions, additions and limitations” are mandatory: 


Applicable to Taxpayer 
All Cor- 
Explanation of Adjustments: (a) (b) (ec) Other’ porate 

(1) Depletion deduction shall not 

exceed amount allowable if 

computed without reference 

to discovery value or percent- 

age depletion, .. ee x x XXX XXX 
(2) Tax exempt interest, less 

interest cost to purchase or 

carry tax exempt _invest- 

ments, shall be added back 

to gross income, ; x x xX XXX XXX 
(3) Operating loss deductions 

from other — shall be 

eliminated, x 6 x XXX XXX 
(4) Capital gains and ‘losses shall 

be taken into account with- 

out regard to wees period 

percentages, . x x x XXX 

and, as so computed, “capital 

loss deductions shall not ex- 

ceed the amount of capital 

gains, x x xX XXX 7 
(5) Non-business deductions are 

allowable only to the extent 

of non-business income ; x XXX 
(6) Excess profits taxes paid or 

accrued within the taxable 

year shall be allowed as a 

deduction, subject to certain 

limitations, (8) . ei ae x XXX 


For the year of loss deduction, additional adjust- 
ments are required of corporations, involving the 85% 
dividend received credit and the credit for interest on 
certain obligations of the United States. 

Further adjustments are necessary to the net oper- 
ating loss deduction on the excess profits tax return, 
as follows: 

Credit Methods 
Invested 
Income _ Capital 
I. The excess profits tax does not reduce income 
for any of the years involved.............. SEX xxX 


II. Only 50% of the interest is used as a deduction 
on all years computed under the invested 


ere ee XXX 
III. The entire dividend received credit. (instead 

of 85%) is taken into account, and, XXX XxX 

The entire amount of foreign dividends are ad- 

eR een 


Hi a AMER Fos OE CNTR XXX 
IV. Capital gains and losses are further adjusted 
to reflect the difference in treatment on the 
two returns .... 


Unused Excess Profits Credit 


Section 710 (c) (2) defines the term “unused excess 
profits credit” as being the excess, if any, of the excess 
profits credit over the excess profits net income for 
such taxable year, computed on the basis of the excess 
profits credit applicable to such taxable year. No 
further adjustments are required, although it will be 
seen that the specific exemption is excluded. This 
unused credit is likewise now carried back two years, 
then one, forward one year, then two, until absorbed 
by the adjusted excess profits net income.® 


* Reg. 111, Sec. 29.122-4(c)(1) ‘‘The net operating loss deduction 
for such taxable year is computed by taking into account only such 
operating losses otherwise allowable as carry-overs or carry-backs 
to such taxable year as were sustained in taxable years preceding 
the taxable year in which the taxpayer sustained the net operating 
loss from which the net income is to be deducted.”’ 


* Does not operate for taxable years beginning after December 
31, 1941. 


§ Code Sec. 122(d)(6): 

(A) No reduction in such tax shall be made by reason of the 
credit for income, war profits, or excess profits taxes paid to any 
foreign country or possession of the United States; 

(B) Such tax shall be computed without regard to the adjustments 
provided in Section 734; and 

(C) Such tax, in the case of consolidated return for excess profits 
tax-purposes, shall be allocated to the members of the affiliated 
group under the regulations prescribed by the Commissioner, with 
the approval of the Secretary. 

® For years beginning after December 31, 1941, the carry-back and 
carry-over apply, except that no carry-back can be made into a 
year beginning prior to January 1, 1941. For years beginning 
after December 31, 1939, the carry-over provision, only, applies. 
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Section 55.710-3 (c) of Regulations 112 provides 
for refunds, stating in part: 

“When the taxpayer ascertains the unused excess profits 
credit carry-back, it may file a claim for credit or refund of 
the overpayment, if any, resulting from the failure to compute 
the unused excess profits credit adjustment for the taxable year 
with the inclusion of such carry-back. * * * If the taxpayer * * * 
later ascertains that it is entitled to a carry-back from the 
second succeeding taxable year, it shall file a second claim for 
credit or refund * * *,” 

It is possible for a corporation with a large excess 
profits credit to secure a substantial refund even 
though it sustains no loss, since it needs only to have 
an excess profits net income of less than its credit to 
put into operation the carry-back of the unused credit. 
In this case, the refund of excess profits tax is reduced 
by the amount of normal tax and surtax on the carry- 
back, and it is presumed that no corporation will pass 
up profits merely to receive a maximum refund of 
451%4% thereof. 

A net operating loss will, however, invariably create 
unused excess profits credits, and refunds will be 
obtained for both classes of taxes. It can further 
extend the four-year period to eight years for excess 
profits tax refunds or deductions. For instance, a cor- 
poration with an excess profits credit of $100,000, 
earns $200,000 each year in 1942, 1943, 1944 and 1945, 
and has a loss of $400,000 in 1946, which loss is car- 
ried back to 1944 and 1945 and so absorbs all income 
for those two years. There results unused excess 
profits credits of $100,000 each for 1944 and 1945 which 
are carried back respectively to 1942 and 1943. This 
extension of time for the unused credits arising out of 
losses carried back is further illustrated in the fol- 


lowing diagram: 
LOSS 
Year 42 Ae a 45 46 47 8 
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Net operating loss 


Unused excess profits credits 





The question arises as to the effect of the statute of 
limitations on an extended carry-back of unused excess 
profits credit to the fourth preceding year. The regu- 
lations are silent on this subject, and none of the 
numerous illustrations contained therein provide for 
this situation. A clue to the possibility of implied 
authority for the belated refund is gathered by com- 
paring the regulations covering refunds from net operat- 
ing losses ?® with those from unused excess profits 
credits.? It will be noted that the phrase “within the 
applicable period of limitations” included in the former, 
has been omitted from the lafter. 


Continuity of Legal Entities 


The law restricts the respective carry-backs and 
carry-overs to the taxpayer who has a net operating 
loss ** and to the taxpayer which has an unused excess 
profits credit.* Under prior laws pertaining to loss 
carry-overs, the courts held that only the taxpayer 
sustaining the loss can use it as a loss deduction, the 


Supreme Court having so decided in New Colonial 
Ice Co. v. Helvering.™* 


” Reg. 111, Sec. 29.122-1(c). 

11 Reg. 112, Sec. 35.710-3(3). 

12 Code Sec. 122(b)(1) and (2). 

13 Code Sec. 710(b)(3)(A) and (B). 
14 292 U. S. 435, 4 ustc J 1292. 
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Thus, any legal change in the taxpayer entity will 
eliminate refunds from carry-backs into years prior 
to the change, so this factor should be seriously con- 
sidered before effecting such changes. To illustrate: 
a corporation, which pays $800,000 in taxes each year 
for 1943 and 1944, liquidates on December 31, 1944, 
and the business is operated thereafter as a partner- 
ship. Although the concern suffers losses in 1945 and 
1946 equal to the net income of 1943 and 1944, it is 
entitled only to carry the loss over into the two sub- 
sequent years and apply it against income then earned, 
if any. Had the concern continued to operate as a 
corporation it would have received tax refunds total- 
ing $1,600,000 from carry-back. 


This factor should also be considered in the acqui- 
sition of a going concern. To make the carry-back 
into prior years available to the purchaser, it is neces- 
sary to buy the outstanding capital stock rather than 
the underlying assets. If, however, the acquiring cor- 
poration has a high profit experience for the two 
years prior to acquisition, it can purchase the under- 
lying assets and carry back the resultant losses from 
operation thereof, along with losses from operating its 
other properties, and apply the total losses against 
its taxable income and accordingly receive the refunds. 
In this case however, it is not presumed that the 
assets are acquired with the express purpose of creat- 
ing losses to secure refunds. 


Postwar Plans 


Each concern will have its own problems to solve 
in connection with its plans for conversion. The deci- 
sions to be made and the operations to be put into 
effect are no different from the customary plans for 
production volume, development of new products, 
expansion of sales and markets, etc., which are 
the types of decisions management has constantly 
handled in normal years with a minimum of formality 
or fanfare. The only problems added are first the con- 
sideration of maximum tax refunds and second the 
concentration of several phases involving numerous 
and diverse transactions which must be expedited to 
keep abreast of competitors in the race to capture 
peacetime business. 


From a tax standpoint, no new problems are pre- 
sented with the types of transactions which will produce 
the losses, since these are the same deductions which 
are ordinarily taken in normal years. The problem is 
one of timing the transactions wherever possible so 
that maximum tax benefits accrue. 


These operations can be classified into the three 
stages of “stop, change, and go”, with the principal 
transactions of each stage enumerated as follows: 

I. Termination of War Operations: 

1. Abandonment of disposal of unsuitable or 
surplus plant facilities. 
Inventory losses. 
Contri.ct cancellations. 

Separation pay for terminated employees. 
Cost of concluding contract terminations and 
renegotiations with government agencies. 

II. Conversion from War to Peace: 

1. Converting plant facilities. 

2. Obsolescence on portion of war plant tem- 
porarily retained pending construction or 
installation of more suitable and efficient 
buildings and machinery. 

3. Repairs and maintenance necessarily de- 
ferred in wartime. 

4. Idle plant expense and unabsorbed overhead. 
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5. Unproductive salaries and wages paid to 
retained employees while conversion takes 
place. 

III. Operation in Peacetime: 

1. Research, development and initial production 
of new products. 

Advertising campaigns. 

Sales promotion, samples, displays, demon- 

strations, etc. 

Sales research and development of territories. 

Establishing distributor or marketing outlets. 

Initial sales expense of marketing new prod- 

ucts. 

Meeting price wars and competitive practices. 

Development or expansion of foreign trade. 

Many of these transactions will operate simul- 
taneously, and insofar as taxes are concerned the 
sooner all are put into effect after two years of high 
taxes, the earlier the refund. Fortunately, the sum of 
all losses can be incurred in either the first or second 
succeeding year without affecting the total refunds, 
provided such losses are properly timed. To postpone 
the losses beyond two years will result in loss of tax 
refunds. 

Here we have an important change in financial 
policy. As a matter of past economic necessity, it has 
been the usual practice for a concern to spread its 
losses over as long a period as possible. To illustrate: 
It faced a total loss of $700,000 arising out of a number 
of causes which losses could either be sustained in one 
year or spread over several and thus allow the normal 
operating income for those several years to absorb or 
cover the losses so taken. This latter plan was ordi- 
narily chosen as a matter of good financing and further 
so that the losses could absorb taxable income of 
those years. 

With the present application of carry-back and 
carry-over it is advantageous to take the losses as 
soon as possible after good years so that the net loss 
is reduced by the tax refunds obtained. In any case, 
it is not presumed that losses will be deliberately in- 
curred merely to obtain refunds, since a portion of the 
loss must ordinarily be absorbed by the taxpayer. 
Neither is it presumed that any of the transactions 
enumerated will be timed exclusively for refund ad- 
vantages to the detriment of results obtained. For 
instance, advertising campaigns should be conducted 
to produce sales and not to procure tax refunds. 

In planning the continuity of transactions, how- 
ever, the time for maximum refund advantages can 
be weighed against the proper time for effective 
results. The over-all advantages can then be readily 
determined. 


PM HMS WP 


Conclusion 


The government, through carry-back refunds, pre- 
sents an opportunity for concerns to continue in opera- 
tion despite economic set-backs which would ordinarily 
put them out of business but the government eventually 
gains, these concerns will again become taxpayers 
when the difficulty passes. The same concerns, by 
paying present taxes, are being partially insured by 
the government against business losses for a term of 
two years. Here again, the advantages are mutual, 
for the more taxes the concern pays now the greater 
its potential refunds in future years. 

By agreeing to refund taxes when needed, the gov- 
ernment offers the only inducement other than patriotism 
for executives to operate their businesses as efficiently 
and as economically now as they did when their profits 
were free of wartime taxation. [The End] 
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SIMPLIFICATION 


IS NOT ENOUGH 


By MICHAEL D. BACHRACH 


HEWN the individual income tax blanks for the 
\ \ year 1943 were released a loud protest went up 
from the taxpaying public. Baffled by four pages 
of “complicated” schedules, confused by several sheets 
of involved instructions, and irritated by the discovery 
that “forgiveness” often meant 25% more tax, the 
public demanded “simplification.” Magazine and news- 
paper writers took up the clamor. Cartoonists had a 
field day. Editorial writers poked fun at the “bureau- 
crats” who wrote tax statutes in language apparently 
designed to confuse the reader and to prove it quoted 
the following gem from Section 23 (p) (1) of the 
Internal Revenue Code: 

General Rule—If contributions are paid by an employer to 
or under a stock bonus, pension, profit-sharing, or annuity 
plan, or if compensation is paid or accrued on account of any 
employee under a plan deferring the receipt of such compen- 
sation, such contributions or compensation shall not be de- 
ductible under subsection (a) but shall be deductible, if 


deductible under subsection (a) without regard to this subsection, 
under this subsection but only to the following extent. 


Politicians all over the country, quick to sense the 
public mood and delighted to have an opportunity to 
champion so popular a cause, joined in the demand 
for Congressional action. “Simplification” became the 
number one political hot potato, and Congress lost no 
time in correcting the situation. In record time and by 
a record vote (everybody for and nobody against), 
Congress passed the Individual Income Tax Act of 
1944, which was signed by the President on May 29, 
1944. For most American citizens “simplification” was 
accomplished. As a matter of fact, out of the 51 million 
individual income tax returns which the Treasury ex- 
pects to receive for the year 1944, 50 million will come 
from individuals earning less than $5,000 per year, 
and so well has simplification been achieved that the 
great majority of such taxpayers will need only to run 
down the printed table on the back of the form to 
ascertain the amount of tax due. And for those whose 
income is practically all from wages on which the tax 
has been withheld (estimated at 30 millions) it will 
not be necessary to go to that trouble. They can mail 
their annual withholding receipt to the Collector (if 
their outside income is less than $100) and he will do 
the rest. Nothing could be simpler. 

But while simplification has been achieved, there is 
still a considerable demand for further revision of the 
tax laws. It is true that this demand no longer comes 
from the general public but from certain groups. These 
groups, primarily business associations, have seized 
the opportunity afforded by the popular outery for 
simplification to demand a thorough-going revision of 
the taxing system. Bills have been introduced into 
Congress calling for the creation of “non-partisan” 
commissions of one kind or another to study the tax 
laws and submit recommendations. Republican mem- 
bers of Congress have appointed a Tax Simplification 
Committee from among their own group. In addition, 
committees are at work on behalf of the U. S. Chamber 
of Commerce, the National Association of Manufac- 
turers, the American Institute of Accountants, the 
American Bar Association, and many other organi- 
zations. 

What is the purpose behind all of this activity? Is it 
being done merely to make sure that all superfluous 
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semicolons are eliminated from the Code? Hardly, 
for the problem goes much deeper. To the represent- 
atives of the business organizations the problem is 
one of survival ; for they see in the existing tax policies 
a threat to the American system of free enterprise. 
To the representatives of professional accounting 
societies the problem is one of reconciling legal con- 
cepts of taxation with sound principles of accounting. 
To the representatives of legal societies the problem 
is one of eliminating conflicts between the interpretive 
rulings and the plain meaning of the statute. To stu- 
dents of political economy the problem is one of 
sound fiscal policy. W hatever the point of view from 
which the task is approached, it is obvious that many 
capable and well-meaning individuals will, during the 
next several months, devote long hours to the revision 
of the tax laws. 

What are the prospects for real accomplishment? 
Will the ultimate results justify the amount of effort 
about to be expended? Even if the appropriate com- 
mittees of Congress should seriously consider the 
various proposals submitted to them it will be neces- 
sary to wait until there has developed a sufficiently 
clear picture of the post-war needs of the government 
in order to frame a satisfactory long-range tax pro- 
gram. Most of the tax planners would likely agree 
that no drastic change should be made in the tax set- 
up unless there is reasonable assurance that the law 
will not need to be amended as frequently as it has in 
the past. The constant changing of the tax laws which 
has characterized the past ten years has been a source 
of bewilderment both to the Internal Revenue Bureau 
and to the taxpayer. At best then, it would appear 
that a successful long-range program is not likely to 
be achieved in a hurry, and it may be a few years 
before a satisfactory system will be enacted into law. 

There is one thing, however, that can be accom- 
panied without waiting for a revision of the taxing 
system or the formulation of a long-range post-war 
tax policy—something which I believe would go a 
long way toward the promotion of taxpayer goodwill 
and elimination of much of the criticism leveled at the 
Treasury. I refer to the complaint frequently heard 
that taxpayers are being harassed by seemingly 
arbitrary assessments resulting from unwarranted 
adjustment of officers’ salaries, depreciation allow- 
ances, bad debts, traveling expenses and other similar 
items concerning which the taxpayer’s judgment should 
ordinarily carry weight. And I refer also to the recent 
tendency to impute tax-avoidance motives to bona fide 
business transactions by pointing to subsequent tax 
savings as evidencing an illegitimate “intent” on the 
part of the taxpayer. 

This does not mean to imply that the Bureau of 
Internal Revenue should go soft and provide a field 
day for unscrupulous taxpayers; on the contrary the 
Commissioner should have wide power to deal with 
chiselers, but in his zeal to detect evasion and fraud 
there should be no unfair treatment of honest tax- 
payers. Even the best tax law will provoke criticism if 


interpreted and enforced under the mistaken philosophy 


that most taxpayers are inherently dishonest; that 
most lawyers sit up nights looking for loopholes, and 
that most C. P. A.’s are busy evolving tax avoidance 
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schemes. Every experienced tax administrator knows 
from first-hand observation that most taxpayers are 
honest and want to do the right thing. But the gov- 
ernment must encourage this attitude by being equally 
fair. Perhaps the Bureau should adopt as its guiding 
principle the doctrine expressed by the Supreme Court 
in Gould v. Gould, (245 U. S. 151) [1 ustc J 13], in 
which Mr. Justice McReynolds, delivering the opinion 
of the court, stated 

“In the interpretation of statutes levying taxes it is the 
established rule not to extend their provisions, by implication, 
beyond the clear import of the language used, or to enlarge 
their operations so as to embrace matters not specifically 
pointed out. In case of doubt they are construed most strongly 
against the government, and in favor of the citizen.” 

Yes, there is a need for simplification of the tax 
law, but simplification is not enough. There is a need 
also for a better understanding between the Treasury 
and the taxpayers, and this in the final analysis means a 
friendlier and more intelligent approach on the part 
of those representatives of the Treasury who come 
into daily contact with the taxpaying citizens. This 
calls for government representatives who are possessed 
of tact and good judgment and are permitted to exer- 
cise enough discretion so that they may achieve the 
fine art of keeping the taxpayer happy while taking 
his money. Years ago a French lawmaker commented 
that in his opinion the best tax law was one which 


succeeded in plucking the feathers from the goose 
with the least amount of squawk. 

To accomplish this result Congress should lose no 
time in making a substantial increase in the Bureau’s 
appropriation so that salary scales can be revised up- 
wards to meet present-day standards. There is probably 
no single class of government servants who are cur- 
rently as underpaid as is the staff of the Internal Rev- 
enue Bureau. Internal Revenue Officers are expected 
to have the personality and ability to meet on equal 
terms with able lawyers, accountants, and business 
executives and they should be compensated accord- 
ingly. It would be to the mutual advantage of the 
Treasury and the taxpayers if Congress would make 
it possible for the Bureau to retain the services of 
qualified men, who otherwise are tempted to leave for 
more lucrative private opportunities. 

Because of the many post-war problems which the 
country will face and because of the inevitable political 
consideration which unfortunately must be taken into 
account in the final enactment of any revenue legisla- 
tion, proponents of tax revision will probably be dis- 
appointed with the results ultimately achieved. But 
there is no time like the present for the Treasury to 
begin a campaign for winning the cooperation and 
goodwill of the taxpayer, and the results can only be 
all to the good for everybody concerned. [The End] 





A Postwar Limit on Federal Tame 


Condensed from the June issue of “The Guaranty Survey,” published by the 
Guarantee Trust Co. of New York 


The Legislature of Wyoming in 1939 passed a reso- 
lution memorializing Congress with a request for the 
calling of a convention of representatives of the sev- 
eral States to consider a proposed amendment to the 
Constitution which would limit the rate of income 
tax to 25% except in time of war. Similar action has 
since been taken by fifteen other States, bringing the 
number to half of that required to invoke mandatory 
action by Congress. In several other States, resolu- 
tions proposing participation in the movement are 
under consideration. Only one State legislature is 
to be in regular session during the remainder of this 
year; but in January, 1945, more than forty regular 
sessions will be held. 

The Government’s objective of raising by current 
taxation the largest practicable portion of the funds 
required for waging war is recognized as a reflection 
of sound fiscal policy; and even apparent inequities 
in the distribution of the tax load have been viewed 
with more than ordinary tolerance, inasmuch as some 
sacrifice of customary standards of equity seems nec- 
essary as a temporary wartime expedient, and finan- 
cial burdens that might tend ultimately to impair the 
productivity of industry are outweighed by the imme- 
diate overwhelming pressure for greater production. 

With the return of peace, however, the distribution 
of the tax load will become again the vitally important 
question that it was before the war. In the setting 
up of a sound and workable tax system, expediency 
as well as fairness must be considered. Concerning 
the abstract justice of a given tax structure, approxi- 
mately complete agreement of opinion is clearly un- 
attainable. But there is growing recognition of the 
concrete fact that too steeply graduated tax rates have 
harmful effects on the national economy. Even under 
conditions of extreme emergency, there are indefinite 


Simplification Is Not Enough 


limits of practicable aggregate taxation. In normal 
times such points are reached at lower rate levels. As 
these limits are approached or exceeded, unsought 
consequences not only impair the revenue system, 
from the standpoint of the Treasury, but threaten far 
more disastrous effects on business, employment and 
national income. It is recognized that any such inno- 
vation as the proposed “ceiling” on tax rates faces 
certain practical obstacles. One of these is the nat- 
ural reluctance of Congress to vote a curtailment of 
its own powers. Another is a possible fear on the part 
of the States that a restriction of Congressional 
authority in the realm of taxation would not leave 
unaffected their own powers in the same field. A. 
third is the belief in some quarters that the proposed 
limit on tax rates, with its potential implications of 
corresponding increases in the lower brackets of indi- 
vidual income, would be either unjust on the one hand 
or politically inexpedient on the other. 

None of these obstacles need be insurmountable. 
Even a modicum of faith in democracy precludes the 
supposition that Congress could or would perma- 
nently block a measure believed conducive to the gen- 
eral welfare in order to preserve its own prerogatives. 
The voluntary and unprompted action of sixteen State 
legislatures in placing themselves on record as favor- 
ing formal consideration of the change throws strong 
doubt on the fear of resulting limitations on the States’ 
powers of taxation. And if the broad conclusion sug- 
gested by the experience of the Treasury and the 
opinion of tax experts is true—that moderate tax rates 
are productive of more revenue in ordinary times than 
higher rates—the proposed limitation would entail 
no increase whatever, but should rather permit a re- 


duction, in taxes on income receivers in the lower 
brackets. 
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Chicago: Tax law was made in Chicago this month 
when this city played host to the Republican and the 
Democratic National Conventions. That is, tax law 
was made to the extent postwar plans of the respec- 
tive parties agreed that taxes in the postwar period 
should be lower and consistent with the liquidation 
of the national debt and the current expenses of an 
economical postwar government. 


The Republicans came first and their tax plank is 
as follows. As submitted by the Resolutions Com- 
mittee headed by Senator Robert A. Taft of Ohio and 
unanimously adopted by the Convention: 

As soon as the war ends, the present rates of tax- 
ation on individual incomes, on corporations, and on 
consumption, should be reduced as far as is consistent 
with the payment of the normal expenditures of gov- 
ernment in the post war period. We reject the theory 
of restoring prosperity through government spending 
and deficit financing. 

We shall eliminate from the budget all wasteful and 
unnecessary expenditure and exercise the most rigid 
economy. 

It is essential that Federal and state tax structures 
be more effectively coordinated to the end that state 
tax sources be not unduly impaired. 

We shall maintain the value of the American dollar 
and regard the payment of government debts as an 
obligation of honor which prohibits any policy lead- 
ing to the depreciation of the currency. We shall 
reduce that debt as soon as economic conditions make 
such redemption possible. 

Control of the currency must be restored to Con- 
gress by repeal of existing legislation which gives the 
present unnecessary and dangerous powers over our 
currency. 

Next came the Democratic Party and their tax 
plank is as follows: 

We offer these postwar programs * * * Adaptation 
of tax laws to an expanding peace time economy, with 
simplified structure and war time taxes reduced or 
repealed as soon as possible. 

Encouragement of risk capital, new enterprise, de- 
velopment of natural resources in the west and other 
parts of the country and the immediate reopening of 
the gold and the silver mines of the west as soon as 
man power is available * * * 

The Democratic plank at least touches on the sub- 
ject of tax simplification and the repeal of war time 
taxes. The Republican plank rejects the theory of 
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restoring prosperity through government spending 
and deficit financing while the Democrats favor the 
adoption of taxes to an expanding peace time economy. 


Working Capital of U. S. Corporations 1939-1943. 
According to a recent release of the Securities and 
Exchange Commission, American industry as a whole 
is financially prepared to reconvert to peacetime pro- 
duction and also to undertake considerable expansion 
without recourse to outside sources of funds, accord- 
ing to an analysis of the current assets and liabilities 
of corporations in the United States made by the 
Securities and Exchange Commission. At the end of 
1943, American corporations were in as favorable a 
financial position as they had ever been in their his- 
tory. Their net working capital, which was at an 
unprecedented level, was in extremely liquid form 
with cash accounting for a very substantial propor- 
tion of the total. It is estimated that the increase in 
working capital during the four year period from the 
end of 1939 to the end of 1943 amounted to $17.0 bil- 
lion, a rise of nearly 70%. Of this increase $9.5 billion 
took place in the two years since our entry into the 
war. In addition, during these four years, almost 
entirely since the end of 1941, corporations paid off 
close to $1.0 billion of long-term debt and accumulated 
a post-war credit of over $1.0 billion in refundable 
taxes. Further substantial refunds may accrue to 
corporations in the reconversion period as a result of 
the carry-back provisions of the present income and 
excess profits tax laws. 

The net working capital of United States corpora- 
tions from 1939 to 1943 is given in the following table: 


(Billions of dollars) 


1939 1940 1941 1942 1943 
24.6 27.5 32.1 36.5 41.6 


The increase in working capital during this period is 
attributable for the most part to retained profits after 
taxes and dividend disbursements. It also reflects to 
some extent depreciation and depletion charges in 
excess of expenditures on plant and equipment. 

The most striking changes in current assets and 
liabilities from the end of 1939 to the end of 1943 were 
the increase in cash from $10.9 billion to $22.6 billion, 
the increase in United States Government securities 
from $2.2 billion to $16.0 billion, and the increase in 
Federal income tax liabilities from $1.2 billion to 
$15.9 billion. The major part of these increases oc- 
curred after the end of 1941. The increase in U. S. 
Government securities ,almost entirely short-term, ap- 
proximately offset the increase in Federal income tax 
liabilities. Most of the increase in cash, on the other 
hand, represents a net growth in liquidity. 

Up to the end of 1941, the increase in working 
capital took the form of inventories, reflecting a rise 
in the level of business. At the end of 1941, net work- 
ing capital of $32.1 billion was comprised mostly of 
inventories amounting to $25.6 billion, leaving other 
net liquid assets of only $6.5 billion. Since our entry 
into the war, however, these net liquid assets exclu- 
sive of inventories have increased to $14.7 billion 
while inventories have remained relatively constant. 
There has of course been a drastic change in the com- 
position of inventories since 1941 with munitions in- 
ventories, which were comparatively small in that 
year, amounting to close to $10.0 billion at the end 
of 1943. About $7.0 billion of such munitions inven- 
tories are not readily convertible to civilian produc- 
tion and, therefore, in view of war contract termination 
provisions, might be considered more in the nature ot 
receivables from the Government than as inventories. 
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. Ky., presents to the Democratic platform 


The Secretary of the Treasury: Secretary Morgen- 
thau announced that, contrary to an impression cre- 
ated by recent press articles, the Treasury Department 
has no intention of opposing, because of possible ad- 
verse effects on Federal revenues, reductions in rates 
charged by public utility companies. 

“The Department,” he said, “does not wish to be 
considered as giving even tacit approval to the sug- 
gestion being made in some quarters that public 
utility rate reductions should not be put into effect 
because one result would be a loss of Federal rev- 
enues, particularly through reduction or elimination 
of Federal excess profits taxes. 

“Public utility rates are under the jurisdiction of 
public regulatory bodies, usually state public service 
commissions, set up for the purpose of protecting the 
public by seeing to it that the rates charged are rea- 
sonable. The responsibility is theirs, and if the set- 
ting of reasonable rates results in the Federal 
Government collecting less excess profits taxes, the 
Treasury Department is prepared to accept that 
result.” 


Tax Withheld: July 31 is the last day to file the 
employers return of income tax withheld during the 
second quarter of 1944. Use Form W-1. File it with 
the local collector and enclose depositary receipts or 
cash for the tax withheld from wages paid from 
April 1 through June 30, 1944. 


Rewards for Informers: The Commissioner offers 
a reward for information that shall lead to the detec- 
tion and punishment of persons guilty of violating the 
internal revenue laws, or conniving at the same. But, 
in no case shall the reward exceed 10 per cent of the 
net amount of taxes, penalties, fines and forfeitures 
which, by reason of said information, shall be paid 
irrecoverably to the United States through suit or 
otherwise. Any person furnishing such information 
shall be eligible for reward unless he was an officer 
or employee of the Department of the Treasury at the 
time he came into possession of his information or at 
the time he divulged it. 

Claims for reward under the provisions hereof shall 
be made on Form 211, which may be obtained from 
Collectors of Internal Revenue or from the Bureau 
at Washington 25, D. C. 


Postwar Planners: There will be no 
dearth of postwar plans according to a 
report of the Twentieth Century Fund 
stating that there are nearly 200 public 
and private agencies on national scope 
actively engaged in research on postwar 
problems. 

Thirty-nine of these agencies are gov- 
ernmental in character and one hundred 
and fifty-eight are private. The private 
institutions include fifty organizations 





William E. Porter (right), Hopkinsville, 


committee in Chicago a plan to abolish 
taxes by legalization of national lotteries 
on such things as the World’s series and 
the Kentucky Derby and by nationaliza- 
tion of pari-mutuels. Left to right seated, 
Cong. Mary T. Norton of N. J., co-chair- 
man resolutions subcommittee and Sen. 
James C. McCarran, Nevada. Standing, 
with hand to card (background), is 
Rep. Thomas D’Alesandro, Jr., Maryland. 


Washington Tax Talk 






concerned with business, labor and agricultural affairs. 
Among these are such organizations as the American 
Council on Education, Brookings Institute, The Na- 
tional Bureau of Economic Research and the Twen- 
tieth Century Fund itself. 


The largest group is concerned with international 
and regional problems and the next largest with prob- 
lems relating to the postwar industrial, agricultural 
and financial questions. Other groups are concerned 
with health, transportation, housing and labor prob- 
lems of the postwar period. 


British Public Debt: Viscount Bennett, a former 
Canadian Prime Minister, addressing the Economic 
Reform and Institute in London said: “This country 
will have a dead weight of £20,000,000,000 when this 
war is over and the interest charges on it will be con- 
siderable. The life of this country cannot be main- 
tained if income tax remains at its present figure. 
Industry cannot stand it. Together with surtax it 
will make it impossible for Britain to compete in 
world export market.” 


Doughton and George Study Postwar Taxes: The 
Joint Committee on Internal Revenue Taxation has 
passed a resolution directing its staff, in collabora- 
tion with the Treasury Staff and the staff of the 
Bureau of Internal Revenue, to commence a special 
study of post-war taxation. This study will be con- 
ducted under the direction of, and pusruant to in- 
structions from, the Joint Committee on Internal 
Revenue Taxation. The Committee also adopted a 
resolution recommending an amendment to the law 
increasing its membership, for the purpose of this 
study, by the addition of one member of the Minority 
from the Committee on Ways and Means, and one 
member of the Minority from the Committee on 
Finance. This will give the majority and the minority 
equal representation on the Committee and thereby 
remove any question of partisanship in the conduct of 
this post-war tax study. 

In accordance with the practice of the Committee 
of alternating the chairmanship between the House 
and the Senate, Mr. Doughton was elected chairman 
and Sen. George was elected vice-chairman. 
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By DR. ARTHUR BERGMANN 


INTERNATIONAL DOUBLE TAXATION 


HE United States Supreme Court, in Biddle v. 
Commissioners of Internal Revenue and Helve ring 
v. Elkins, 302 U. S. 573, denied U. S. holders of 
shares in British companies relief under Sec. 131(a) (1) 
of the Revenue Act, 1938, in respect of British income 
tax deducted by the companies on dividends paid to 
their U. S. shareholders. The ratio decidendi of the 
Supreme Court majority * was that, under British law, 
it is the company that pays tax; whether or not the 
company exercised its statutory right to recoup itself 
from dividends for the tax thus borne, no legal duty 
was imposed by the British law, upon the shareholder 
to pay income tax on the company’s profits when dis- 
tributed as dividends. The U. S. shareholder did not, 
therefore “pay” the British income tax within the 
meaning of Sec. 131. The Supreme Court recognised 
the logic of the British conception that the tax paid 
by the company was passed on to the shareholder and 
thus borne by him, but denied the credit under Sec. 
131 because “the U. S. statutes take no account of this 
conception in establishing the rights of the share- 
holder against the U. S. Revenue”. “Our statutes”, 
Mr. Justice Stone stated “afford no scope for saying 
that the stockholder of a British corporation pays the 
tax which is laid upon and collected from the cor- 
poration” 

The view of the Supreme Court that the U. S. laws 
(and not the laws of the foreign state) are to decide, 
by their own standards, whether a tax imposed abroad 
is actually “paid” by the U. S. shareholder is largely 
shared by the British courts. In Scottish American 
Investment Trust v. Commissioners of Inland Revenue * 
the (Scottish) Court of Session held that tax paid in 
the U. S. on capital gains could not be deducted from 
the taxable income; under the British statutes only 
taxes imposed on income (as defined by British stand- 
ards) could be allowed as deduction for the purpose of 
income tax. This similarity of legal conception, how- 
ever, does not reduce the inherent difficulties caused 
by double taxation in both the United States of America 
and the United Kingdom, particularly in a period of 
new record levels of taxation. At a time when invest- 
ments are likely to flow from the United States to the 

sritish Empire rather than in the opposite direction, 
British taxes on the income of U. S. investors are 
likely to influence the cost of U. S. money to the Brit- 
ish borrower. If the credit under Sec. 131 is denied in 
respect of the income from investments in the British 
E mpire, the vield from individual investments in the 
Empire will have to be correspondingly higher so as 
to exceed, with a satisfactory margin, the yield on 
comparable home investments. It should be noted, 
however, that the Biddle decision may in a number of 
cases result in a benefit to the U.S. corporate taxpayer. 
A recent decision of the Board of Tax Appeals* 


(now Tax Court) raises the question how far the 
denial of the credit under Sec. 131 will affect invest- 





1 The Supreme Court decided on two, out of four, cases involving 
the same question. Of the four cases, two (including the Biddle 
case) had been decided in the lower courts against, and two in 
favour of, the relief claimed by the taxpayer under Sec. 131. Jus- 
tices McReynold, Butler and Sutherland in a short minority opinion 
held that the applicable rule was correctly stated by the Circuit 
Court for the First Circuit in the Elkins case where the decision 
was in favor of the taxpayer. 

2 1938 Se. C. 234; 21 Tax Cases 673. 

3 Trico Products Corporation, Inc. v. Commissioner of Internal 
Revenue, February 24, 1942. 
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ments in the Empire, beyond the actual decision in the 
Biddle case. 
The following is intended to show on the basis of 
3ritish and Empire tax laws the problems awaiting 
solution. The solution of these problems will be pos- 
sible only after extensive discussion. 


Interest Received from English Companies 


Where the loan agreement is subject to U. S. law 
and provides for payment by the English debtor of 
interest at the contractual rate, the U. S. creditor will 
receive the full contractual interest without deduction 
of English tax.t The provisions of the English law 
regarding deduction of tax from interest, annuities, 
patent royalties (which for brevity’s sake will be 
referred to as “interest payments”) affect therefore 
payments by British debtors to U. S. creditors only 
where the contract is subject to British law. 

The basic question governing the application of 
Sec. 131 in the Biddle case is: Was a legal duty imposed 
by the foreign law upon the U. S. taxpayer (claiming 
the credit under Sec. 131) to pay the foreign tax? If 
there was such legal duty imposed upon the U. S. tax- 
payer, then it would not matter whether this duty had 
been discharged under direct assessment of the U.S 
taxpayer to the foreign tax, or by assessment of his 
agent.° 

In the Biddle case, the Supreme Court held that 
British law does not impose a legal duty upon the 
shareholder of a British company to pay income tax 
imposed upon, and deducted from dividends by, the 
English company. The decision, however, does not 





The English courts do not recognize, as regards contracts to 
which English law applies, the deduction of U. S. tax imposed by 
S. 143(b) of the Revenue Act, 1936; while the U. S. law compels 
the U. S. company to deduct U. S. tax from interest paid to non- 
resident aliens, the British courts refer to the lex loci solutionis 
for the question whether or not the creditor must allow the deduc- 
tion of tax as imposed by the authorities under whose jurisdiction 
the debtor is. Indian and General Trust v. Borax Ltd., (1920) 1 KB 
539; Commissioners of Inland Revenue v. National Mortgage & 
Agency Co. of New Zealand Ltd., 1938, A. C. 524, 544: The English 
guarantor of a U. S. mortgagor cannot plead the deduction imposed 
by the U. S. Revenue Act against an English creditor, if the con- 
tract is subject to English law. See also Spiller v. Turner, 76 
L. T. R. 622 (an English company cannot deduct Australian tax 
from preference dividends payable under English law, although 
the Australian law enforces, as against the company, the with- 
holding of tax from the dividends payable to English shareholders). 
Conversely, the English debtor cannot deduct English tax where 
the contract is subject to U. S. law. 

5 The English law admits relief against double taxation within 
the Empire, but not against taxes paid to states outside the Empire: 
S. 27, Finance Act, 1920, grants relief to any person ‘‘who has paid 
Dominion income tax’’ on any part of his income on which he 
has also “paid” British tax; ‘‘Dominion Tax’’ being defined as 
income tax imposed by any British possession, protectorate or 
mandated territory. The essential words are thus identical with 
those used by Sec. 131 of the U. S. Act (‘‘income taxes . . . paid 
to any foreign country’’). The English Courts allow the relief 
where the Dominion tax has been physically paid by the claimant 
although he may not have ultimately borne the liability. In Com- 
missioners of Inland Revenue v. Dalgety & Co., 1930 A. C. 527, a 
British company claimed Dominion Income Tax Relief, although 
it was admitted that the company had recouped itself from deben- 
tureholders for part of the tax. The House of Lords held that, to be 
entitled to the relief under S. 27, Finance Act, 1920, it was suffi- 
cient for the company to show that it had physically paid the tax,— 
notwithstanding the fact that the Company had not ultimately 
borne the tax (ib., p. 532, 537). English precedents thus do not 
differ very much from the Biddle decision; the interpretation they 
give to the term ‘‘payment of taxes’’ also attaches preponderance 
to the legal duty. In a more recent decision (Barnes v. Hely 
Hutchinson, 1940, A. C. 81) the House of Lords, by refusing Domin- 
ion Income Tax relief to a shareholder in respect of taxes deducted 
from dividends paid to the Company in which he held shares, came 
still nearer to the ratio decidendi of the Biddle case. 
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solve the problem of English income tax deducted on 
interest payments to U. S. creditors. As regards these, 
the scheme of the English law is twofold: 

(a) Where the interest is paid “wholly out of profits or gains 
brought into charge to tax”, no assessment can be made on 
the creditor; the debtor is not allowed a deduction from his 
taxable income in respect of the interest, but has the right to 
deduct, out of the interest, tax at the rate in force for the year 
in which payment fell due. The debtor-payer is “acquitted 
and discharged” as against the creditor to the extent of the 
deduction as if the sum had actually been paid; but the creditor 
cannot be assessed directly, nor is the debtor deemed the 
creditor’s agent.® 

The somewhat cryptic words “paid wholly out of profits 
or gains brought into charge to tax’? mean, in effect, “paid out 
of income on which the debtor has borne tax”. It is, in this 
case, the debtor alone who could be assessed, and “only from 
him can the amount of the assessment be claimed’’.® 

(b) Where, however, the interest is not, or not wholly, pay- 
able “out of profits brought into charge to tax”, the 
taxpayer has to deduct tax at the rate in force at the time of pay- 
ment, and has to deliver an account to the Special Commis- 
sioners who assess and charge the payment of so much as is 


not “paid out of profits . brought into charge to tax’. In 


this case the debtor acts merely as collecting agent for the 
Revenue;® if he omits to deduct tax, the creditor-recipient is 
assessed directly.’ 

Thus, where a company pays £100,000 annual inter- 
est on a debenture loan, it deducts tax in any case 
whether or not the interest is paid “out of profits 

brought into charge to tax”; but— 

(a) if the total (taxable) income, before provision 
for the interest due, is £100,000 or more, the deben- 
ture-holders cannot be assessed directly ; 

(b) if the total (taxable) income, before provision 
for the interest due, is less than £100,000, or if there 
is a loss for income tax purposes, the company collects, 
by way of deduction at source, and as collector for 
the Revenue, the tax for which the recipient-debenture- 
holder is in principle liable. 

In the latter case the income tax is actually a liability 
of the debenture-holder, and tax is for this reason 
payable at the rate 
applying to the year 
in which payment is 
made, and in which, 
therefore, the cred- 
itor becomes liable to 
tax on the interest. 
“To the extent that 
the company deducts 
tax from the deben- 
ture-interest it is the 
debenture-holder’s tax 
that is thus discharged” '’, the debtor acting as with- 
holding agent (as under Sec. 143(c) of the U.S. Act). 

To the English practice, this system appears per- 
fectly logical; yet, when the principles underlying the 
Biddle decision are applied to it, somewhat curious 
results are obtained: The U. S. creditor is not liable 
to direct assessment to British tax only where, and 
in so far as, the interest paid to him is paid out of 
taxable profits. Where the debtor-company fails to 
earn current interest, the U. S. debenture-holder, being 
liable to direct assessment to English tax, is entitled 





®*Income Tax Act, 1918, S. 209 and General Rules, Schedules A, B, 
C, D, E, R. 19. Commissioners of Inland Revenue v. Dalgety & Co., 
1930 A. C. 527, 532. 

- Income Tax Act, 1918, General Rules, Schedules A, B, C, D, E. 
~ On 


* Rhokana Corporation Ltd., v. Commissioners of Inland Revenue 
(House of Lords) 1938, A. C. 380, 389, (Lord Atkin), 398, (Lord 
Maugham). 

*R. 19—see note 6 above—prohibits assessment on the recipient, 
While R. 21 does not. The right of the Revenue to obtain payment 
of income tax under R. 21 from the debtor is an additional remedy 
Which does not exclude the right of the Revenue to assess the cred- 
itor, if he has received payment in full without deduction; Glam- 
organ Quarter Sessions v. Wilson (1910) 1 K. B, 725, 


International Double Taxation 


The interesting fact about this article is that it comes to us 
all the way from Palestine. “I feel,” writes the author, “that 
double taxation will be one obstacle to the free flow of post-war 
trade. Double income tax and, still more, double capital duties 
on loans (such as stamp duties) may have the same effect as 
an increased customs duty on the foreign goods to be paid for 
from these loans. State intervention in foreign trade may thus 
take the form of internal taxes rather than custom duties.” 






to the credit under Sec. 131; but where the debtor- 
company’s profits cover the interest payments, the 
debenture-holder, not being liable to direct assess- 
ment to English tax, could not claim the credit under 
Sec. 131. Yet, in both cases, the English tax is in fact 
deducted by the debtor company with the only dis- 
tinction that in the former case the company acts as 
collector for the Revenue. The decision of the Board 
of Tax Appeals in the Trico Products Corporation 
case |! can, therefore, be brought within the decision 
in the Biddle case: As the English company paid 
patent royalties out of profits brought wholly into 
charge to tax, no legal duty was imposed upon the 
American recipient of the royalties—under R. 19, 
General Rules—to pay the British income tax which 
was in fact borne by the recipient (by deduction at the 
source). Nevertheless, if the interpretation of Sec. 
131 is based entirely upon the formal “machinery” 
provisions, the results are likely to defeat to some 
extent the intention of the U. S. legislator ** and at 
the same time to produce in a number of cases unwar- 
ranted extension of the relief under Sec. 131. 

The English taxation system not only distinguishes 
as regards interest between payments made out of 
“profits brought into charge to tax” and profits not so 
brought into charge, but also between annual and 
short-term interest. Interest other than yearly inter- 
est is taxed by direct assessment upon the recipient * ; 
and in the case of mutual associations, special provi- 
sions prove the legislator’s intention to use the deduction 
at source only to facilitate collection, but not to shift 
the tax burden. 

Investments with mutual societies are rather popu- 
lar in the U. K., and the special provisions enacted for 
interest paid by them may affect U. S. investors to 
some extent. Mutual societies registered under the 
Industrial and Provident Societies Act, 1893, are allowed 
relief from tax in respect of “share interest” (divi- 
dends or bonuses paid 
to members as share- 
holders) and “loan 
interest” —i. e. usually 
all interest—paid by 
the society as debtor, 
and pay such interest 
without deduction of 
tax (Sec. 32, Finance 
Act, 1933). But the 
creditor, the recipient 
of the interest is as- 
sessed to tax under Schedule D, Case III (Sec. 32(2), 
Iinance Act, 1933), and the society has to submit to the 
Revenue lists of the persons receiving interest ; and (not- 
withstanding the general rule that all interest is paid by 
the society without deduction of tax), the society has 
to deduct tax from interest payable to “a person whose 
usual place of abode is not within the United King- 
dom” (Sec. 32(1)(a)). This arrangement shows clearly 





1” Inland Revenue Commissioners v. Dalgety & Co., 1930 A. C. 527. 

1 Trico Products Corporation Inc., v. Commissioner of Inland 
Revenue, February 24, 1942. 

2 The Committee of Ways and Means of the House of Repre- 
sentatives in its report on the Revenue Bill 1918 (H. R. Rep. No. 
767, 65th Congress, 2nd Session, p. 11) referred to the ‘‘severe 
burden placed upon the citizen of the U. S.... by the taxes levied 
in foreign countries in addition to those levied by the U. S.’’, which 
necessitated the grant of a tax credit ‘‘of an amount equal to the 
tax paid in such countries upon income received in such countries’’. 
The intention to avoid double taxation is evident; and if the U. S. 
statutes, as shown by the Biddle decision, do not ‘‘afford scope’’ 
for saying that the intention has been carried into effect, the 
anomalies caused by this discrepancy between legislative intention 
and actual law should be fully taken into consideration, at an early 
date. 

143 Income Tax Act 1918, Sched. D, Miscellaneous Rules, R. 1; 
Sweet v. Henderson, 1921 Se. C. 92 (Scottish case). 
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that the deduction of tax from interest is intended 
merely to facilitate collection, but not to make the 
debtor, instead of the recipient of the interest, liable in 
fact to tax. The recipients of the interest are expected 
not to be liable to tax at all, and deduction at the 
source would only give rise to frequent claims for 
refund of tax by members whose income is below the 
taxable minimum. For this reason the deduction of 
tax at the source is dispensed with, and precisely for 
the same reason tax is deducted from interest payable 
to a non-resident who as a rule cannot, under English 
law, claim refund. 

To sum up: ' 

The credit under Sec. 131 could be claimed by th 
U. S. recipient from English debtors— 

(a) of interest not “paid out of profits brought into 
charge to tax” (i. e. interest not paid out of profits 
made by the debtor) ; 

(b) of interest other than annual (i. e. interest on 
short-term loans) ; 

(c) of interest paid by mutual societies. 

In case (b) the creditor-recipient only is assessable. In 
cases (a) and (c), the duty to pay tax is imposed upon 
the recipient, while the debtor only collects it, the Brit- 
ish law being almost identical to the U. S. provision 
under which, notwithstanding the “vicarious liability” 
of the “debtor-payer” 

‘income upon which tax is required (under Sec. 143) to be 
withheld at the source, shall be included in the return of the 
recipient of such income, but any amount of tax so withheld 
shall be credited against the amount of income tax as com- 
puted in such return” (Sec. 143(d)) 

Under both the U. S. and the British laws, where the 
debtor is made by statute the agent (of the creditor 
or the Revenue) for withholding the tax, the share- 
holder can claim to have paid the tax; and conversely, 
where the company does pay tax not as agent of the 
shareholder but on its own behalf, the company alone 
is deemed to have paid it.™* 


Dividends Payable by Statutory Companies 


If the credit under Sec. 131 is granted only where 
the claimant was, under the foreign statute, directly 
liable to assessment to foreign tax, then no claim will 
be allowed in respect of British tax borne by the U. S. 
shareholder in British companies. Essentially the Eng- 
lish, as the U. S., system distinguishes between the 
tax imposed upon the body of the corporators as a 
whole (the company) and the tax imposed upon the 
individual corporator. In general, the English, (as the 
U. S.), taxation laws disregard the ultimate recipient 
of the profits; the tax is imposed upon the income 
from the corporate property and not upon its ultimate 
owners.'® However, it is submitted that the British 
law in one instance deviates from its rule to disregard 
the ultimate recipient of the corporate profits, in 
that, by compelling, for public utility reasons, the com- 
pany to deduct income tax from the dividends paid to 
shareholders, it changes the basic considerations ap- 
plying to these dividends. 

Companies incorporated in England derive their 
franchise either from registration under the Com- 
panies Act or from special enactments (private or 
special Acts of Parliament). The formation of com- 





144 Compare e. g. S. 143 of the U. S. Act with the decisions of the 
Court of Appeal and the House of Lords in Assam Railway and 
Trading Co. Ltd. v. Commissioners of Inland Revenue, 1935 A. C. 
445. 

18 Compare the principles underlying the U. S. decision Shaffer v. 
Carter, 252 U. S. 37, 52; Atlantic Coast Line Railway Co. v. Daugh- 
ton, 262 U. S. 420; with the judgment in the House of Lords in 
Barnes v. Hely Hutchinson, 1940 A. C. 81. 


364 August, 1944 a 





panies by special enactment was, during the earlier 
part of the 19th century, the only way of incorpora- 
tion. Accordingly, companies so constituted are mostly 
public utility undertakings, the need for which was 
felt at an early date. Codes of statutory provisions 
were embodied by the English legislature in general 
acts such as the Railway Clauses Act, 1845, the Gas 
Works Clauses Act, 1842, the Waterworks Clauses 
Act, 1842; the special acts enfranchising each under- 
taking as “statutory company” refer to these codes 
whose provisions they repeat (with insignificant 
deviations). 

Some of the codes restrict the profits divisible amongst 
shareholders in order to ensure a second means of 
price control, besides public control over the under- 
taking’s tariffs. The restriction of dividends is a par- 
ticular feature of gas and water works, Sec. 30 of the 
Gas Works Clauses Act and Sec. 75 of the Water- 
works Clauses Act providing that— 

“the profits of the undertaking to be divided amongst the 
(shareholders) in any year shall not exceed the prescribed rate 
or, where no rate is prescribed, 10% on the paid-up capital 
of the undertaking (unless at any time a larger dividend be 


necessary to make up the deficiency of any previous dividend 
which shall have fallen short of the prescribed rate).” 


Thus, dividends to shareholders of this kind of public 
utility undertakings cannot exceed the maximum fixed 
by the special enactment under which the undertaking 
is enfranchised as a statutory company. As regards 
taxation of these restricted dividends, the English 
Courts have held that a special statutory obligation is 
imposed upon the undertaking, by the terms of the 
Act enfranchising it, to deduct from the dividend paid 
the income tax payable thereon, so that the total divi- 
dend received by the shareholder cannot exceed the 
maximum percentage less income tax at the standard 
rate.%® 

Contrary to the line of thought that culminated in 
Justice Brandeis’ decision in the Georgia Railway and 
Power case," the English laws do not allow public 
utility companies to include income taxes in operat- 
ing expenses when calculating the maximum rate of 
return allowed to shareholders. 

The English statutory company is therefore, as 
regards deduction of income tax, in a position quite 
different from that envisaged in the Biddle decision: 
The “ordinary” company (dividends from which were 
dealt with by the U. S. Supreme Court) pays income 
tax on the full amount of its profits and is entitled to 
deduct the proportional tax from dividends paid to 
shareholders.'® The statutory company also pays in- 
come tax on the full amount of its profits but is under 
statutory obligation to deduct the proportional tax from 
dividends paid to shareholders. In the Ashton case 
Lord Chancellor Halsbury held that the statutory 
company acted merely as the Government’s collecting 
agency in respect of the tax due (at the standard rate) 
from the shareholders on the dividend. Thus, the 
English statutory undertaking is in a similar position 
(towards all shareholders) as the American company 
is towards non-resident alien shareholders under Sec. 
143(b) ; it has to withhold, as the collecting agent for 
the Government, the tax due on the dividend. 





16 Attorney General v. Ashton Gas Co. Ltd. (1904) 2 Ch. 621; the 
decision of Buckley, J., was affirmed by the Court of Appeal and 
the House of Lords (1906 A. C. 10). 

11 Galveston Electric Co. v. Galveston, 258 U. S. 388; see also 
Georgia Railway and Power Co. v. Railroad Commission, 262 U. S. 
633 (Federal Income Tax is a proper operating charge). 

18 Where a public authority (or any person or body) is entitled 
to a payment proportional to the amount of dividends received on 
the shares, the term ‘‘dividends received’’ was held to refer t0 
the amount actually paid after deduction of tax—In re Home Grown 
Sugar Ltd. (1938) 1 Ch. 219. 
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More recent decisions of English Courts have adopted 
the view that “a company paying income tax on its 
profits does not pay it as agent of the shareholders” ; 
“the company is one taxpayer, and the individual 
shareholder is another and a separate taxpayer on 
whose behalf the company deducts tax when it pays 
dividends but on whose behalf it is not paying the tax 
when it pays the Company’s own tax to the Crown”.’® 


Sut the decisions in the Ashton Gas case (while con- 
taining an obiter dictum that the company paid tax 
on the dividends as agent, and on behalf, of the share- 
holders) were not based upon this theory; and in the 
more recent case of Cull v. Commissioners of Inland 
Revenue (1940) A. C. 51, the Ashton Gas case was held 
to be good law, on the ground that the facts in the 
Ashton Gas case differed materially from those applicable 
to “ordinary” companies. The material distinction 
between the facts underlying the decision of the U. S. 
Supreme Court in the Biddle case on the one hand, and 
the Ashton Gas case on the other as proposed here, is 
the difference in the position of the company in the 
latter case. The company in the Ashton Gas case did 
not fully discharge its liabilities towards the taxation 
authorities by paying tax on the Company’s profits; 
in addition, the company was under statutory obliga- 
tion to deduct and withhold tax on the dividends paid 
to the shareholders. 


It is true that the English company does not render 
an account to the Revenue in regard to the taxes so 
deducted (as the U. S. company would have to do 
under Sec. 143(c)). But,-it is submitted, if the statute 
enforces the deduction of tax from the corporators, it 
imposes in fact the tax upon the ultimate recipient 
(although it may omit to state that the ultimate 
recipient is liable to the tax), and it is therefore, in this 
case, the ultimate recipient, (the shareholder), who is 
entitled to the tax credit under Sec. 131. 

If this interpretation of both the Biddle decision and 
the English law is correct, then taxes deducted by 
English gas and water companies from the (restricted) 
dividends paid to U. S. shareholders are available as a 
credit under Sec. 131(a)(1) of the Revenue Act. 

The number of English companies subject to the 
restrictions of the Gas Works Clauses Act and Water- 
works Clauses Act is appreciable. The London Stock 
Exchange quotes in its (Official and Supplementary) 
lists 39 water companies (with £12,065 million share 
capital) and 47 gas companies (with £27,364 million 
capital) subject to such statutory restrictions. 


Advantages and Disadvantages to the Revenue 


The decision in the Biddle case, and the extensive 
application of the principles underlying it, are not 
necessarily in favor of the Revenue. Apart from claims 
of individual shareholders under Sec. 131(a), there re- 
mains the wide area covered by Sec. 131(f) under 
which a tax credit is allowed to a domestic corpora- 
tion in respect of the income tax paid by its foreign 
subsidiaries. 

(a) The denial of the tax credit under Sec. 131(a) 
in respect of British dividends does not affect the 
domestic corporation’s claim under Sec. 131(f): 

If the U. S. corporation receives 60% of the dividends 
paid by a British subsidiary in which it holds a 
majority voting power, then, assuming profits of the 
subsidiary £100,000, income tax rate 50%, dividends 
distributed £100,000, less 50% income tax, the U. S. 
corporation will receive (£60,000 less 50% British tax 


* Hamilton v. Commissioners of Inland Revenue (1931) 2 K. B. 
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=) £30,000, and will be entitled to claim under Sec. 
131(f£) 60% of the total British income tax paid by 
the subsidiary company = £30,000 (always subject to 
the restriction of the first proviso of Sec. 131(f)). 

(b) Ifthe British tax deducted from debenture (and 
other “annual”) interest is not considered, by the 
U. S. revenue, as “paid” by the recipients (debenture- 
holders) for the purposes of Sec. 131(a), then the 
U.S. Revenue may have to allow a higher credit under 
Sec. 131(f) to the domestic corporation in respect of 
the tax paid by its British subsidiary. 

Assuming that in the example under (a) the Brit- 
ish company’s profits totalled £150,000 out of which 
£50,000 debenture-interest and £100,000 dividends were 
paid, all subject to British income tax at 50%, then the 
domestic corporation could in principle claim a tax 
credit for 60% of £75,000. The British subsidiary com- 
pany will have been assessed to £75,000 income tax 
of which £25,000 will have been deducted from deben- 
ture-interest and £50,000 from dividends. The British 
subsidiary’s accumulated profits, as defined by Sec. 
131(f), i. e. the income in excess of British taxes, will 
presumably be calculated on the basis of the U. S. 
statute at £50,000 (£150,000 less £25,000 debenture-in- 
terest and less £75,000 British taxes), debenture inter- 
est being an admissible deduction under Sec. 23(b) ; 
the domestic corporation, having received 60% of the 
accumulated profits of the British subsidiary (£30,000) 
will therefore be able to claim 60% of the £75,000 
British tax borne by the subsidiary = £45,000.7° As 
the expression of Congress’ will in legislation “must 
be taken to conform to U. S. criteria” (to use the 
words of the Biddle decision), it will hardly be pos- 
sible to interpret the term “accumulated profits” 
otherwise than by reference to the standards of the 
U.S. Act. 

Double taxation, by denial of the credit under Sec. 
131 against foreign tax ultimately borne by the U. S. 
shareholder, is, therefore, not necessarily an advan- 
tage to the U. S. Revenue. 


Dominion Income Tax Laws 


The development of taxation laws in the Dominions 
did not always follow the English principles. “Uni- 
formity of taxation methods is not to be found through- 
out the Empire”.”? 

The Canadian laws are of no practical interest in this 
connection to the U. S. taxpayer, double taxation now 
being dealt with by the Convention between the U. S. 
and the Dominion, signed March 4, 1942 (Art. XI). 

The Union of South Africa and New Zealand laws 
exempt dividends in the hands of the shareholder- 
recipient from income tax (cf. Sec. 78(g), New Zea- 
land Land and Income Tax Act, 1923-41). No claim 
lies under Sec. 131, the U. S. shareholder not being 
liable to income tax at all.”? 





20 The English practice admits claims on this basis, Commissioners 
of Inland Revenue v. Dalgety & Co. Ltd., 1930 A. C. 527; it is the 
actual payment of the tax, and not the ultimate incidence which 
is decisive for claims to double taxation relief under S. 27, Finance 
Act, 1920. 

21 Commissioners of Inland Revenue v. National Mortgage and 
Agency Co. of New Zealand Ltd., (1937) 1 K. B. 710 (C. A.). 

2 There are two exceptions to this rule under New Zealand law, 
both of little practical importance to the U. S. investor. 

(a) Where the company itself is exempt from New Zealand tax, 
the shareholder is assessed directly. In such cases the company, 
being itself exempt is deemed ‘‘the agent of all shareholders... 
who are absentees’’ and has to make returns on all dividends paid 
to such shareholders while they are absentees (S. 120 Land and 
Income Tax Act). There is thus a kind of special income tax on 
non-residents similar to the New York state tax referred to in 
Travis v. Yale etc., Manufacturing Co., 252 U. S. 60, 73. U. S. 
taxpayers receiving dividends from New Zealand companies enjoy- 
ing statutory exemption from New Zealand tax could claim under 

(footnote continued on next page.) 
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Interest paid by New Zealand Debtors: Special pro- 
visions make the debtor liable for the payment of 
income tax by the non-resident recipients. Companies 
and local authorities are “agents of all debenture- 
holders in respect of income derived by them from 
debentures”,”* and are thus in the same position as the 
U. S. company under Sec. 143 of the U. S. Act: the 
company has to deduct the income tax from the inter- 
est payment, has to make a return to the Revenue, is 
liable for such tax (Sec. 143(b) and (c) of the U. 5. 
Act, and Sec. 116 of the New Zealand Act) and is 
indemnified against any claims of the creditor in respect 
of the amount paid (Sec. 143(c) of the U. S. Act, and 
Secs. 130, 131 of the New Zealand Act). This method 
of deduction of tax at the source does not, however, 
release the principal from his liability to be assessed 
to tax; principal and agent are jointly and severally 
liable for all tax for which the agent is liable. Com- 
panies and public authorities are allowed, instead of 
withholding the tax from debenture interest held by 
residents, to submit to the Revenue a list of such 
resident holders.** Similarly, mortgagors and other 
persons paying interest to non-resident creditors may 
be made withholding agents by mere notice of the 
Commissioner of Income Tax on that behalf.?° The 
tax withheld under the provisions of the New Zealand 
Act will therefor be admissible for a claim under Sec. 


131.* 


Australia: The general principle of the Common- 
wealth Income Tax Law as regards dividends is to 
assess the company at a flat rate; the shareholder pays 
in effect tax on the dividends only if his “appropriate” 
tax rate exceeds the flat rate (in which case the share- 
holder is allowed a tax rebate on the dividend income 





Footnote 22 continued 

Sec. 131, as under the New Zealand statute the company (being 
itself exempt) pays tax as agent of the non-resident shareholder. 
By the ratio decidendi of the Biddle case, this is the principal test 
to be applied when distinguishing between foreign tax imposed on 
the foreign company and foreign tax imposed on the U. S. share- 
holder. However, New Zealand companies enjoying statutory ex- 
emption are of local importance only, and the exception is unlikely, 
for the time being, to be of much practical importance. 

(b) New Zealand levies a special Land Tax on the ‘‘value’’ of 
unimproved land. For the purposes of this tax, all land owned by 
a company is ‘‘deemed, (though not to the exclusion of the liability 
of the company) to be owned in common by the shareholders in 
the proportion which their interests in the paid-up capital bear to 
the total paid-up capital’ (S. 57, Land and income Tax Act, 1923- 
41). The shareholders are thus made liable directly for their 
proportionate share in the company’s tax, and a tax credit would 
be allowed under Sec. 131(1)(a) if the land tax can be considered 
as income tax (an annual tax on the estimated gradual increase in 
value of undeveloped land). The question whether the New Zealand 
tax can be considered as “income tax’’ within the meaning of 
S. 131 has so far not been the subject of a decision of the U. S. 
taxation authorities. 

Liability of the shareholder for the Company’s liability beyond the 
nominal amount of the share is not unknown jin U. S. laws (cf. para. 
322, Civil Code of California, as amended, and Young v. Rosen- 
baum, 39 Cal. 646). 

23S. 116, 118, New Zealand Land and Income Tax Act, where the 
recipient of the interest is a banking company, the tax is not with- 
held at the source. 

2S. 3, Land and Income Tax Amendment Act, 1927; S. 129, Land 
and Income Tax Act. 

25S. 123, Land and Income Tax Act. 

% In Commissioners of Inland Revenue v. National Mortgage and 
Agency Co. of New Zealand Ltd., 1938, A. C. 524 (H. L.) it was 
stated by Lord Macmillan that the New Zealand deduction of tax 
did not differ in substance from the method prescribed by R. 19, 
All Schedules; in England, debenture interest was not deductible 
but the company was entitled to recoup itself for the income tax 
from the recipients; in New Zealand, debenture interest was deduc- 
tible but the interest was nevertheless assessed to tax in the com- 
pany’s hand, the company being entitled to recoup itself from the 
debentureholders. 

The decision in the Biddle case made it clear that the difference 
between the U. S. and the English method of corporate taxation 
is a difference in method only, and a relatively small one at that. 
As the tax credit under Sec. 131 of the U. S. Act is conditional 
upon the ‘‘payment”’ by the U. S. recipient, of the Empire tax, the 
fact that the tax was paid, upon the express words of the statute, 
by the agent of the recipient, is decisive under the U. S. Act, 
although it may not be under the English provisions governing 
double taxation relief. 
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at the rate paid by the company, Sec. 46, Income Tax 
Assessment Act, 1936-41). The shareholder is assessed 
on the dividends received subject to a rebate for the 
tax paid by the company. The position thus appears 
to be identical with that envisaged in the Biddle decision. 


Interest paid by Australian companies to non-resident 
creditors is subject to withholding of tax at the source. 
The company is, in the words of the Act “liable to pay 
income tax” on interest thus paid, but “may deduct 
and retain for its own use so much of the amount 
payable to the (non-resident) as is necessary to pay 
the tax” (Sec. 125, Income Tax Assessment Act). 
This indicates that the company pays the tax but only 
as collecting agent on behalf of the Government, 
without being actually liable itself for the tax on the 
non-resident’s income from interest: where the com- 
pany establishes that the non-resident creditor can 
enforce payment without deduction of Australian tax, 
the obligation imposed by Sec. 125 upon the company 
is discharged; in effect, therefore, the company is 
acting only as collecting agent for the Revenue, and 
tax deducted from interest payments to a creditor 
resident in the U. S. would be available for a claim 
under Sec. 131, while the tax deducted from dividends 
will not be so available. 

The Australian states’ laws follow the same prin- 
ciples.”* 

British India: The Indian Income Tax Act, 1922- 
1939, provides for “deduction of tax at the source” 
(as distinguished from “taxation at the source”) in 
respect of both interest and dividends. The tax deducted 
is paid over (by the persons or companies making the 
deduction) to the Revenue; the payment is treated, 
under Sec. 18(5), as payment of income tax on behalf 
of those persons for whose income the deduction was 
made. (“Any deduction which is made shall 
be treated as payment of income tax or super-tax by 
the . . . owner of the security or the shareholder 

and credit shall be given to him in the assess- 
ment’). The Indian law thus makes it quite clear that 
the company deducts tax, and pays the sum deducted 
to the Revenue, as agent of the shareholder for the 
purposes of whose return “the dividends shall be in- 
creased by the amount of income tax payable 
thereon, calculated at the rate applicable to the total 
income of the company for the financial year in which 
the dividend is paid .” (Sec. 16(a)). 

The Indian law differs in this respect from the 
English: while the income from dividends is, as in 
England, grossed up by the addition of tax at the rate 
borne—and deducted—by the company, the deduction 
is not made as recoupment by the company of the com- 
pany’s tax, but by way of collection on behalf of the 
Revenue, of (provisional) income tax from the share- 
holders. The tax “notionally paid” by the company is 
treated, by the statute, as paid on behalf of the share- 
holder. As regards income tax, the company is the 
agent of the shareholder for the purpose of payment 
of tax ;?* the tax is deemed to have been paid when the 
dividend is declared by the company.”® While the 
income tax authorities have power to levy tax by 
deduction at the source, this right does not prejudice 








27 New South Wales, Income Tax Management Act, 1936, SS. 52. 
168; and Queensland Income Tax Assessment Act, 1936, S. 42; South 
Australia Income Tax Assessment Act, 1936, S. 134; Victoria Income 
Tax Assessment Act, 1936, S. 111. Western Australia Income Tax 
Assessment Act, 1937, SS. 44, 123. As regards the admissibility of 
taxes paid to the Australian states (members of the Commonwealth 
of Australia) for claims under Sec. 131, see Burnet v. Chicago 
Portrait Co., 285 U. S. 2. 

°° Maharajadhiraj of Darbhanga v. Commissioner of Income Tax 
(Bhar and Orissa), 1 Indian Tax Cases, 303. 


* Amrathlal Gandhi v. Commissioner of Income Tax 2 I. T. C. 48. 
(Bombay). 
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any other method of recovery (Sec. 18(8)) ; where the 
payor has omitted to deduct tax at the source on pay- 
ment, tax is assessible upon and payable by the recipi- 
ent direct (Sec. 19). Accordingly, as the Indian law 
differs in this essential point from the English pro- 
visions adjudicated in the Biddle case, a claim would 
lie under Sec. 131 of the U. S. Revenue Act, in respect 
of Indian tax paid on dividends due to U. S. share- 
holders. 


Interest payments to non-residents are subject to 
deduction of income tax at the source, (as regards 
residents, deduction at the source is prescribed only 
for interest paid on securities) ; the rate of deduction 
is the maximum rate applicable during the year of 
assessment (Sec. 18, 3 A). The income tax thus 
deducted is treated as “paid on behalf of the person 
from whom the deduction was made”, (the creditor 
or owner of the security), to whom credit is given 
for the tax thus deducted in the assessment made for 
the following year (Sec. 18(5)). The tax deducted on 
interest payments to non-residents is, by the words 
of the Indian statute, “paid” by the non-resident cred- 
itor; and as in the case of taxes paid under the New 
Zealand law, the U. S. recipient may claim the tax 
credit (Sec. 131 of the U. S. Act) in respect of the 
Indian tax thus paid for him by his agent. 


Income Tax Laws in the Colonies 


The income tax laws of the British colonies not 
enjoying representative Government are based upon 
the Model Ordinance drafted by an Inter-Depart- 
mental Committee (Colonial Office, Treasury and the 
Inland Revenue Department) in 1922.3° Even the most 
recent colonial income tax laws (such as_ the 
Cyprus Income Tax Law, 1940-41, and the Palestine 
Income Tax Ordinance, 1941-42) still closely follow 
the Model Ordinance. This assures uniformity in the 
colonial tax laws. 


As regards deduction of tax from dividends, the 
Model Ordinance (and the Colonial laws based thereon) 
virtually adopted the system of the English Income 
Tax Act. Every company registered in the colony 
“shall be entitled to deduct from the amount of any 
dividend paid . tax at the rate paid or payable 
by the company” *® (Sec. 23), and accordingly tax 
credit under Sec. 131 cannot be claimed.*! 


® Command Paper No. 1788, H. M. Stationery Office, 1922. The 
following territories have introduced income tax laws based on 
the Model Ordinance: Antigua, British Guiana, British Honduras, 
Cyprus, Dominica, Grenada, Kenya, Mauritius, Montserrat, Nyasa- 
land, Palestine, Northern Rhodesia, Seychelles, St. Christopher & 
Nevis, St. Lucia, St. Vincent, Tanganyika, Trinidad and Tobago, 
Uganda. The Colonial Governments are competent to impose in- 
come tax (although this was doubted in the case of Kenya colony; 
these doubts have been set at rest by the decision of the Court of 
Appeal for Eastern Africa in Earl of Errol v. Commissioner of 
Income Tax, 7 Eastern Africa C. A. Reports 7, 28). The income 
tax levied by competent colonial Governments may form the basis 
of a claim for tax credit under S. 131 even if the colonial Govern- 
ment has no international status; Burnet v. Chicago Portrait Co., 
285 U. S. 2, 10. 

%t The Model Ordinance provides in S. 24 that— 


“any tax which the Company has deducted, or is entitled to deduct 
- . . from a dividend paid to a shareholder, . . . shall, when such 
dividend . . . is included in the chargeable income of such share- 
holder, be set off for the purpose of collection against the tax 
charged on that chargeable income’’. 


The report of the Inter-Departmental Committee states in this 
respect that ‘‘the principle of taxation of dividends by deduction 
at the source has . . . long been recognized as a very convenient 
and effective method of collecting tax’’. 

_ This statement, together with the wording of S. 24, may be 
interpreted to mean that the company, when withholding dividends, 
acts as collecting agent only. But as the shareholder’s tax liability 
IS assessed upon the basis of the gross dividend paid (i. e. the divi- 
dend plus the proportionate tax which the company deducted or 
would have been entitled to deduct), and the tax already suffered 
by the shareholder indirectly is merely allowed as a set-off ‘‘for 
the purpose of collection’, the tax borne and deducted by the 


International Double Taxation 





With regard to interest, the Model Ordinance pro- 
vides that— 

“Where any person pays mortgage or debenture interest to 
a person not fresident in the colony he shall upon paying the 
interest deduct therefrom tax . . . and shall forthwith render 
an account to the Commissioner of Income Tax, and every 
such amount shall be a debt from him to the Government of 
the Colony.” (Sec. 33.) 

Thus, the withholding of interest payable to non- 
residents is obligatory as it is under Sec. 143 of the 
U. S. Act—and the tax thus deducted in a British 
colony from interest would be available as a credit 
under Sec. 131.*? 


Conclusion 


The survey of English and Empire laws shows that 
measures to avoid double taxation cannot be taken 
successfully by the legislation of one country, but is 
a matter for bilateral agreements. Sec. 131, with its 
generous tax credits, was intended to safeguard the 
U. S. taxpayer against taxation levied on the same 
income in two countries; it is an economic, not a 
legal measure. 


The Biddle decision deals with the problem merely 
from the legal aspect; it endeavors to emphasize the 
supremacy, as regards the U. S. laws, of the U. S. 
legislator, but its effect is to leave it to the foreign 
legislator to decide whether the U. S. investor is to 
benefit from Sec. 131. If the foreign country’s machinery 
for collection of its income tax is designed so as to 
comply with the formal requirements laid down by 
the Supreme Court, the U. S. investor obtains relief 
against the U. S. tax. 


It will be difficult for an economist to find any eco- 
nomic difference between— 


deduction of 50% income tax from dividends paid to 
U. S. shareholders in an Indian company, and 


recoupment (deduction) of the company’s 50% income 
tax from dividends paid to U. S. shareholders by an 
English company. 


Yet the formal distinction between the two methods 
of collection is decisive for the right of the U. S. tax- 
payer to claim the tax credit under Sec. 131. Thus, by 
adopting the slightly different procedure of the Indian 
law, New Zealand, Australian, and Colonial taxes on 
dividends can be brought within the orbit of foreign 
taxes admitted to the benefit of Sec. 131; and such 
change will not affect the position of the Dominion 
and Colonial income tax vis-a-vis the English Rev- 
enue, as the English Courts clearly deny the existence 
of any material difference between the recoupment of 
the company’s tax under English, and the deduction 
of the debenture-holder’s tax under Dominion law.** 
When the free movement of capital between the U. S. 
and the Empire is re-established considerations of 
double taxation will be important enough, in their 
economic aspect, for the Dominion and Colonial leg- 
islatives to introduce the necessary changes in their 
income tax laws. [The End] 


company cannot be considered as ‘‘paid’’ by the shareholder, and 
the principles of the Biddle case would apply to colonial taxes 
deducted from dividends. 

However, more recent colonial tax legislation indicates a distinct 


trend towards the tax arrangement embodied in S. 143 of the U. S. 
Revenue Act: 


32 More recent Colonial tax laws make the deduction of tax com- 
pulsory for all interest paid by incorporated bodies on bonded debts 
(debentures, mortgages, etc.), whether to resident or non-resident 
bondholders. Northern Rhodesia Income Tax Ordinance, 1926-41 
S. 24 (3), Kenya Income Tax Ordinance, 1940, S. 28 (3). 

33 Commissioners Of Inland Revenue v. National Mortgage and 


Agency Co. of New Zealand Ltd., 1938 A. C, 524 (H. L.); see note 
26; supra. 
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By WILLIAM VICKREY 


AN INTEGRATED SUCCESSIONS TAX 


HE present gift, inheritance and estate tax 
structure has many defects, among the most 
important of which are the many ways in which 
minor changes in the form of transmission of prop- 
erty, and especially in the channels through which it 
is transmitted, produce substantial differences in the 
tax burden, even though the ultimate beneficiaries be 
the same. Not only are these differences often capri- 
cious and inequitable, but they frequently depend on 
fine points of law so that litigation is encouraged and 
taxpayers are confused and irritated. To take advan- 
tage of these differences testators often alter the 
disposition of their property in directions which are 
likely to be less rather than more desirable from the 
point of view of the community at large. 


A major root of the difficulty is that succession taxes 
are ordinarily computed on each transfer separately 
with very little if any reference to the relation of that 
transfer to past transfers or to the likelihood that the 
same propetry will be subjected to further succession 
taxation at a subsequent transfer. Minor exceptions 
to this rule are the exemption frequently found of 
property previously taxed within a specified period, 
and the lower rates sometimes found on the inheritance 
of a widow, which may be a partial compensation for 
the fact that such property is more likely to be taxed 
again relatively sooner than property bequeathed to 
children. Because the tax is thus assessed largely 
without regard to frequency of transfer, the taxpayer 
is under strong pressure to provide for the transfer of 
his property to ultimate beneficiaries with as few in- 
tervening taxable transfers as possible. Property is 
therefore bequeathed directly to grandchildren and 
where possible to great-grandchildren in preference to 
the more normal procedure of transferring the prop- 
erty to the widow, children, and grandchildren in 
turn. Where the heirs thus selected for tax reasons 
are minors or are otherwise considered less responsible, 
the possible dangers of such immediate succession 
are sometimes hedged about with trust provisions, 
and trusts may even be set up for the benefit of un- 
born individuals. Even under the new restrictions 
contained in the Revenue Act of 1942, the use of 
limited powers of appointment can operate to remove 
the corpus of an estate from federal estate taxation 
for an extended period, there seems to be nothing to 
prevent one or more states from providing still larger 
havens for tax avoidance through liberalizing their 
restrictions or mortmain, perhaps even realizing a little 
revenue thereby at the expense of the federal treasury. 


The forms of property tenure thus promoted have 
serious effects on the economic life of the community. 
The overhead of fiduciary administration and institu- 
tional investment is wastefully multiplied, while the 
supply of capital available for investment in equities 
and risky and pioneering investments is curtailed. The 
resulting testamentary provisions are frequently not 
as suited to the execution of the wishes of the testator 
as those that might be chosen were the minimizing 
of taxes not a consideration. 


An Approximate Solution 


In order to produce a more equitable distribution of 
the succession tax burden and reduce the influence 
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of the tax on the forms which testamentary disposi- 
tions take (or at least bring these influences to operate 
in socially desirable directions) the tax should be so 
assessed that approximately the same burden will be 
imposed on the transfer of a given sum from one 
generation to another regardless of the number of 
steps in which this is done. This implies that be- 
quests among contemporaries and between spouses 
should be taxed lightly if at all: they will be taxed 
again soon enough, on the average, and in any case 
will be taxed again before the property reaches the 
succeeding generation. On the other hand, bequests 
spanning several generations should be made to bear 
a commensurately heavy tax. 

Distinctions of this kind of course form no part of 
a pure estate tax which takes no account of the rela- 
tionship of the testator to the legatee. Such distinc- 
tions are quite analogous, however, to those now 
made in many inheritance taxes. It would be only a 
small step from such inheritance taxes to proposing 
that all succession taxes take the form of an inheritance 
tax having the rates graduated according to the num- 
ber of generations between decedent and legatee: 
iransfers to grandchildren would be taxed approxi- 
mately twice as heavily as transfers to children, and 
soon. Actual inheritance taxes in most cases gradu- 
ate the tax on the basis of consanguinity rather than 
number of generations, and appear to reflect a concept 
akin to legitim rather than an attempt to equalize 
the tax burden. Even in the case of the inheritance 
of a widow, the tax appears to be lighter primarily 
because of presumed greater need rather than from 
any considerations of frequency of transfer. 

However, it is likely to prove difficult to define in 
all cases the number of generations between two per- 
sons, particularly if the blood relationship is either 
involved, remote, or insignificant. A graduation 
based on such a distinction would probably prove 
difficult to apply and provocative of Htigation; it 
might also be difficult if not impossible to arrive at a 
definition that was completely consistent with itself. 
A much simpler and more universal method of grad- 
uation would be according to the difference in age 
between testator and legatee. Thus for legatees older 
than the decedent the tax rates might be made very 
moderate, if indeed there is occasion for any tax; an 
older spouse in particular could properly be com- 
pletely exempt. For legatees younger than the de- 
cedent the rates would be increasingly steep as the 
difference in age becomes greater. For example the 
rate applicable to a legacy where the age difference 1s 
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forty years would be such as to produce a tax burden 
equal to the tax at the twenty year rate plus the 
present value (allowing for interest and income taxes) 
of a second tax levied twenty years hence at the 
twenty year rate on the balance. 


The progression of such a tax could be based on 
either the size of the estate or the size of the legacy. 
While the progression on the estate basis would in- 
volve less change from present federal practice, this 
would involve some arbitrary ordering of the various 
legacies comprising the estate, and would seem on 
the whole to be less logical than a graduation accord- 
ing to the size of the inheritance. Progression based 
on size of inheritance would encourage wider distri- 
bution of legacies and would more nearly relate the 
tax burden to the ability to pay of the legatee who is 
more likely to be the bearer of the actual burden than 
the testator. 

If progression is to be on the legacy basis, however, 
it is necessary to guard against evasion through mul- 
tiple gifts or legacies. This may be done by making 
the tax cumulative in a manner similar to that now 
employed in the federal gift tax; that is, the legacy or 
gift received by a given individual would be added to 
the sum of all previous gifts and legacies received by 
him from all sources, and the net tax would be the 
difference between the tax computed on this total 
and the tax computed on the previous total, both 
taxes being computed on the basis of the age differ- 
ence involved in the current transfer. 

The table below shows one form in which the tables 
for the computation of the tax might be prepared. 
The method of computing the tax may be illustrated 
by the following example: A testator born in 1890 
leaves $1,000,000 to an heir born in 1915 who has re- 
ceived previous gifts and bequests totalling $9,500,000. 
The total age difference is thus 25 years. For the first 
15 years of this difference the tax on $10,500,000 is 

$3,496,440 plus 43.9% of $500,000, or $3,715,940, while 
the tax on the previously acquired $9,500,000 is 
$3,059,440 plus 43.7% of $500,000, or $3,277,940, so 
that the net tax on the current transfer for the first 
fifteen years of age difference is $438,000. Similarly, 
for each additional year of age difference, the tax on 
the $10,500,000 is $136,704 plus 1.54% of $500,000 or 
$144,404, while the tax on the $9.500,500 is $122,504 
plus 1.42% of $500,000, or $129,604, making the net 
additional tax for each additional year $14,800. For 
the ten years in excess of fifteen the additional tax is 





































$148,000, and the total tax $586,000. Alternatively, 
the computation required of the taxpayer might be 
shortened, at the expense of presenting him with a 
somewhat more elaborate array of figures, by setting 
up a separate table for each year of age difference. 
However, if the tables are to be printed on the instruc- 
tion sheet, the arrangement here presented would 
seem about as extensive as permissible. 


Thus without a great departure from present methods 
of assessment we can get a considerable improvement 
in the distribution of the tax burden and greatly 
diminish undesirable effects of succession taxes on 
the forms of devolution of property. Nevertheless 
there will remain many minor forms of capriciousness 
in the tax, and possibilities for avoidance will not be 
eliminated entirely, so that there will still be sub- 
stantial pressures tending to complicate settlements 
and wills, with the resultant confusion and irritation 
of the taxpayer. The following is an extreme and 
perhaps unlikely but nonetheless pertinent example of 
the possibilities for avoidance: a testator wishing to 
pass his entire estate on to his son, instead of be- 
queathing it directly, could split it up among a num- 
ber of his son’s contemporaries, where the tax would 
be small because of the small amounts involved in 
each person’s total inheritance, with the understand- 
ing, possibly enforced in some indirect manner, that 
these would in turn deed the split-up estate to the son, 
on which occasion the tax would be small because of 
the small age difference. The use of multiple trusts 
in this fashion could be inhibited by considering any 
trust as having the same age as the grantor, so that 
all distributions by the trust would be taxed approxi- 
mately the same as direct distributions by the grantor. 
Even so, a number of factors, such as income tax, 
interest on the postponed taxes, the possibility of a 
change in rate schedule between one transfer and 
another, and the fact that the inclusion of interest on 
the corpus of the estate will push it into a higher 
bracket all would be factors to be considered and 
weighed by the testator in deciding upon the form 
of devolution to be selected. 


A More Precise Solution 


To eliminate these inequities and repercussions, 
prevent resort to artificial avoidance devices, and re- 
lieve the testator of the burden of considering the 
effect of alternative forms of devolution on the taxes 
he and his heirs will have to pay, it would be desirable 


Sample Portion of Table for the Computation of Inheritance Tax Graduated by Age Differences 





Schedule I Schedule II Schedule III 
For use where legatee is older or less than For use where legatee is at least fifteen but less than For use where legatee 
fifteen years younger than testator thirty years younger than the testator is 30 but not 45 years 
Accumulated or donor NP 7 or donor younger 
Total amount Schedule I-a Schedule I-b Schedule II-a Schedule II-b 
of inherit- Tax where legatee Additional tax for Tax where legatee is 15 Additional tax for each 
ances and is older than each year by which years younger than year in excess of 
gifts testator or donor legatee is younger testator fifteen by which 
received ath than the testator ; legatee is younger 
Total tax Rate of Total tax Rate of Total tax Rate of ____ than testator 
on amount tax on on amount tax on on amount tax on Total tax Rate on 
in col. 1 excess in col. 1 excess in col. 1 excess on amount excess 
(2) (3) (5) (6) (7) (9) 
0 1% 0 07% $ 0 2.05% $ aes aces 
50 2% , 15% 102.50 4.25% ; Oe somali 
; 150 3% 21% 315 6.15% : Bene 
450 4% i 930 8.5% : aa 
9,000,000 629,350 9.5% 162,006 2.28% 3,059,440 437% 122504 142% ........ ........ 
10,000,000 724,350 9.7% 184,806 2.28% 3: 496, a 43.9% 136,704 RS 5 inc st. Sh SRO 
20,000,000 1,694,350 9.9% 412,806 2.30% 7,886,4 44.4% 290,704 es 
50,000,000 4,664,350 10.0% 1,102,806 2.36% 21,206, 440 45.4% 782,704 oy res a 
SSS sss Sts sss sseessesssisemeems! 
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to set up the succession tax structure in such a way 
that the tax burden would be exactly the same on the 
transfer of a given sum from one individual to another 
regardless of the number of steps or the channels 
through which this transfer is effected, and as nearly 
as may be regardless of the time at which it takes 
place. Needless to say, to establish a progressive tax 
which accomplishes this aim, collects an appropriate 
instalment of the tax at each successive stage, and yet 
takes into account all the various factors involved 
will require a fairly radical departure from our pres- 
ent methods of assessing such taxes. Yet it appears 
possible to devise a tax which very closely achieves 
this result, and to reduce it to a form in which the 
computations required of the taxpayer should not 
prove unduly burdensome, even though the rationale 
of the computations and the derivation of the tables 
upon which these computations are based may be 
fairly abstruse. 


“Potential Wealth” 


If the total tax paid depends only on the ultimate 
distribution of inherited wealth, we can consider as 
corresponding at a given time to a given amount of 
inherited wealth in the hands of an individual born 
in a given year an amount of taxes considered to have 
been paid on previous transfers of this inherited wealth 
and on the interest on this wealth as it accumulated 
in the hands of the various holders. We want this 
amount of taxes to be independent of the form of pre- 
vious transfers and to depend only on factors related 
to the current situation, such as the date, the amount 
of inherited wealth held, and the date of birth of the 
current holder. Inherited wealth can conveniently be 
defined as the sum of all gifts and bequests previously 
received, increased each year by the interest on the 
sum at a statutory but not necessarily constant rate, 
and decreased each year by the income tax attributable 
to this income computed at the top rates applicable to 
an income bearing a suitable assumed relation to the 
amount of inherited wealth owned at the time, and 
decreased similarly by gifts or bequests made, and by 
any succession taxes paid. If we add to this inherited 
wealth the present value of the taxes corresponding 
thereto, we have the “potential wealth” which the 
individual would have had had there been no taxes 
on the transfer of this wealth or on the income derived 
therefrom. If we discount this potential wealth to 
some arbitrarily chosen base date, we have a dis- 
counted potential wealth which we will call P. The 
P for a given individual will now not change as long 
as he is involved in no transfers and as long as his 
income bears the assumed relation to the amount of 
inherited wealth. Moreover, if a transfer takes place 
between two persons, the combined P of the two per- 
sons remains unchanged, since what is subtracted 
from their combined inherited wealth is added to their 
combined imputed taxes. 

We can now construct tables which will enable the 
taxpayer to compute P readily if he knows his in- 
herited wealth w, the date of his birth b, and the cur- 
rent date t, and also conversely to compute w if he 
knows P, b, and ¢t. The computation of the tax on a 
given transfer would then proceed as follows: Donor 
and recipient would both carry forward from a pre- 
vious return their respective P’s as of before the trans- 
action (if there were no previous return P would be 
zero). From the tables they would both compute the 
corresponding initial w’s. lf the donor is giving a 
certain gross amount, he would then deduct this from 
his old w to get his new w as of after the transaction, 
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and by again using the tables, we get a new P cor- 
responding to this new w. The amount by which this 
new P is less than the old is then the amount to be 
added to the recipient’s old P to get his new P, and 
from this new P the tables would give the recipient’s 
new w. The excess of this new w over the recipient’s 
old w would be the net amount he is entitled to receive, 
free of tax, and the difference between this and the 


gross amount given by the donor would be the tax to 
be paid. 


In the case where it is desired to make a transfer of 
a given net amount free of tax, the computation is 
merely done in the reverse order. Adding the net gift 
to the recipient’s old w we get his new w, from which 
the tables give his new P, from which together with 
the two old P’s obtained in the same way as pre- 
viously the new P of the donor can be calculated. The 
tables will then give the donor’s new w which deter- 
mines the gross cost of the gift and thus the amount 
of the tax. It should be noted that the w’s, unlike the 
P’s, do not stay constant from one transaction to the 
next, and thus cannot be carried forward from a 
previous return but are most conveniently computed 
anew from the P’s 


The taxpayer need not of course be concerned with 
the manner in which the tables themselves are com- 
puted. Moreover at any one time taxpayers will be 
concerned with only one value of ¢t, so that during any 
one year the only tables with which it is necessary to 
confront the taxpayer will be a table giving P in terms 
of w and b and a table giving w in terms of P and } 
for the current value of ¢. Such tables would be very 
similar to the one of which a portion is shown above. 
However, as this form of tax can be made to equalize 
tax burdens fairly accurately, the degree of approxi- 
mation introduced by using the same additional tax 
per year (or in this case P or w) over a considerable 

range of years may detract substantially from this 
equalization and it may be desirable for the sake of 
the more accurate results obtainable as well as the 
simplification of the computations required of the 
taxpayer to give a separate schedule for each annual 
value of b. Or if this number of tables is considered 
too great, taxpayers may be grouped into five or ten- 
year age groups, the only drawback being the intro- 
duction of some discrimination (but no loophole for 
avoidance) between persons at the top of one age 
group and those at the bottom of the next. 


Mathematical Formula Desirable 


Actually the setting up of a set of tables which will 
give a reasonable pattern to the tax involved more 
than mere cut and try. There are a number of ways 
in which anomalies can arise which should if possible 
be avoided. It is essential, for example, to set up the 
tables in such a way that the P corresponding to a 
given w in one year will be the same as the P cor- 
responding to the wa few years later that results from 
the accumulation of interest less income taxes on this 
w, assuming no intervening transfers and some arbitrary 
reasonable relationship between w and taxable income. 
An exemption must be provided for with a reasonably 
continuous behaviour of the tax near the exemption 
level. The exemption will necessarily increase in terms 
of current dollars over the lifetime of any one individual, 
but in general it seems undesirable that it should in- 
crease in successive years for persons attaining 4 
given age in such years. The tax should be progressive 
throughout, both with respect to wealth and to age 
differences. To insure that insofar as possible desirable 
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properties are incorporated in the tax, it seems wise to 
derive the table from some mathematical formula 
which can be readily analyzed rather than attempting 
to set it up by cut and try methods. 

An extensive analysis of the various possible func- 
tions would be out of place here; it is hoped that such 
an analysis will be made available to those interested 
by publication elsewhere. Suffice it hereto say that 
if we take m as the sum which would amount to w if 
accumulated from the date of birth of a given individual 
(or from some other fixed age) with interest less the 
income tax on this interest at the then current rates 
on an assumed corresponding total income to the cur- 
rent date, then the function P must be such as to be 
expressible in terms of b and m only. In particular, 
one function that appears to possess desirable prop- 
erties and produces a reasonable distribution of the 
tax burden is: ab k 


e 
me 


(log m/E) 
A (b) 


or in a different form, 
loglog(PA(b)/m) = ab + k loglog(m/E). 

In this expression, m = E determines the exemption 
level, A(b) is the amount of $1 accumulated from a 
base date to the time b (the time when the given 
individual attains a specified fixed age) at compound 
interest, and a and & are arbitrary constants that 
determine the steepness of the graduation of the tax. 
Below the exemption level, P is defined as P = m/A(b) 
for purposes of transfers between persons below and 
above the exemption level; for transfers between per- 
sons both of whom are below the exemption level this 
function automatically gives a zero tax. At the exemption 
level P has the same value whichever function is used, 
so that there is no discontinuity. a may be any positive 
number, but k must be greater than 1 and for maxi- 
mum smoothness of graduation in the neighborhood 
of the exemption should be greater than 2. This function 
has the property that the exemption at a given attained 
age is constant regardless of the date of birth, although 
this exemption necessarily increases as the attained 
age increases. A further property of this form of 
function is that if the division of an estate of a given 
size among a number of heirs a given number of years 
younger results in no tax, this same result will hold 
for a similar distribution involving persons all a given 
number of years younger. Thus the rate at which 
estates must be split up in order to avoid the payment 
of succession taxes will remain the same from one 
generation to the next, depending only on the size of 
the estate. 

_ Where there is net savings out of personally earned 
income over the lifetime of an individual, some gifts 
or bequests will ultimately be made from this per- 
sonally earned savings, and in such a case subtracting 
the total of all gifts and bequests from inherited 
wealth will produce a negative w. For such negative 
values of w we can conveniently define P as being a 
negative quantity of the same magnitude as the P for 
a positive w of the same magnitude: P(—w) = —P(w). 
This not only has the convenience of putting the 
tables to a double use, but serves to minimize the 
possibilities for avoidance of indirect transfers effected 
through the shifting of the burden of such items as 
household expenses. For example, if a husband and 
Wife are of the same age and the wife has an in- 
heritance, she may either save it intact and transfer 
it to the children, or may use it to defray household 
expenses while her husband saves a corresponding 
additional amount out of his earnings and makes a 
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bequest to the children out of personally saved income 
rather than inherited wealth: with the above definition 
of P for cases where transfers are made from per- 
sonally saved wealth, the tax is the same in either 
case or in any intermediate case. In cases where the 
age of the husband and wife are not the same, it will 
probably be extremely difficult to bring into exact 
account such indirect transfers between the members 
of one household ; however, in the typical case in which 
the gainfully employed member of the family is the 
older and is also the one which normally takes care 
of the family expenses, the normal state of affairs is 
the one which also minimizes taxes and the tax would ° 
introduce no pressure for change. 

In the absence of any reliable and uniformly in- 
clusive records of gifts and bequests received in the 
past by present property holders, and in view of the 
fact that it would in general be to the advantage of 
most taxpayers to conceal any such past receipts and 
to claim that their bequests and gifts are derived 
entirely from personally saved income, it will probably 
be necessary to assume arbitrarily that all wealth held 
at the inauguration of the new method of taxation is 
derived from personally earned income and set the 
initial P at zero for everyone. This will avoid the 
necessity for any initial valuations or archaeological 
investigations such as plague excess profits taxes. 


Special Problems 


In any system of taxation that makes the tax burden 
independent of the channel of transmission, there will 
be transfers on which a refund of taxes will be payable. 
For example if a transfer from A to B bears a lower 
tax than from A to C, then if a transfer from A to B 
via C is to bear the same tax burden as a transfer 
direct from A to B, the transfer from C to B must 
call for a refund equal to the difference between the 
tax on the transfer from A to C and the tax on the 
transfer from A to B. While strict adherence to theory 
would require that such refunds be paid automatically 
and without restriction, in practice it may be desirable 
to place limits on such refunds, particularly since in 
some cases they may not be actual refunds of amounts 
previously paid. In the case of wealth held at the 
inauguration of the tax and wealth accumulated out 
of personal savings, for example, a refund would be 
indicated on all transfers to persons below the exemption 
level, although no tax has previously been paid. The 
amount of this indicated refund would become larger 
as the date of birth of the donor advanced, and would 
eventually result in a quite substantial state subven- 
tion of gifts from persons who have accumulated large 
savings from their earnings to persons who are exempt. 
To avoid this it seems proper to limit the payment of 
refunds to cases where taxes were actually previously 
paid on a previous transfer, and perhaps even to the 
amount paid on the occasion of a transfer to the 
present donor. Refunds thus disallowed might also 
be allowed as a credit against taxes payable on the 
subsequent transfer of wealth by the present recipient. 
This would involve some departure from the principle 
that the tax burden should be independent of the 
channel of transmission, and there would be reintro- 
duced some pressure for the taxpayer to avoid those 
modes of transmission that would involve such a dis- 
allowed refund. Such cases would probably not be 
sufficiently numerous to cause much trouble, par- 
ticularly if a disallowed refund is permitted to be used 
as a tax credit. 

Transfers to philanthropic organizations will pre- 
sent much the same problem in an intensified form. 
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Such organizations cannot be treated as individuals; 
indeed to do so would subject gifts to them to pro- 
hibitively high taxation. Nor is it practicable to treat 
such contributions as a form of personal expenditure 
and thus exclude them from the operation of the tax 
entirely, for to do so would merely create an incentive 
for such contributions to be made through some inter- 
mediary such that the transfer to the intermediary 
would call for a refund. It is thus necessary to treat 
such organizations as in effect exempt individuals, 
and to permit refunds to be made in the case of such 
transfers to exactly the same extent as on distribu- 
tions to individuals below the level of exemption. 


Trusts and Fiduciaries 


For transfers involving trusts, fiduciaries, and pow- 
ers of appointment, there is no serious problem, as 
such entities are mere intermediaries and cannot con- 
sume the estate themselves. The only question is how 
much of the tax shall be paid on the transfer of the 
estate to the trust or other entity and how much of it 
shall be left to be paid on the distribution to the ulti- 
mate beneficiaries. In order to provide a practical rule 
for determining how much of the total tax is to be paid 
immediately, it might be stipulated that a trust is to 
be considered an individual younger by a fixed num- 
ber of years than its grantor, or having a fixed age at 
the time of its creation, or an age related to that of 
the ascertainable beneficiaries. What rule should be 
used would depend on the degree to which it is desired 
to keep the property in the trust down to the amount 
eventually to be distributed, and on the degree to 
which it is desired to limit the number of cases in 
which the government would act in effect as co- 
trustee through the collection of a high tax at the 
inception of a trust with a refund of a portion thereof 
at its liquidation, as might happen if too stringent an 
assumption were made. As for powers of appoint- 
ment, the line between a power of appointment so 
general as to constitute ownership and one so specific 
as to constitute trusteeship would again be a matter 
of relative indifference, as the total tax burden would 
be the same whatever line is adopted; the matter at 
stake would be merely whether the tax should be 
collected immediately or an equivalent amount later. 

Gifts to corporations present a more difficult prob- 
lem. In principle such a gift is a gift to the stock- 
holders in proportion to their interest, but to compute 
a tax on this basis would be almost impossible except 
in the most closely held corporations. In view of the 
infrequency with which such transfers would fill a 
genuine need, particularly in the case of widely held 
corporations, it will not be too necessary to insure 
that such transfers are not discriminated against. 
Where a large share in the equity of the corporation 
can be traced to a few individual owners, the gift may 
be apportioned among them and the tax assessed 
accordingly, while the gift apportionable to unidenti- 
fiable or scattered holders might be subject to a fairly 
stiff flat tax. In any case this remains an awkward 
type of transfer to deal with. Fortunately it does not 
appear to be very frequent. Of course, gifts by all 
stockholders in proportion to their holdings would be 
more in the nature of an assessment and would not 
constitute a transfer of wealth which would be taxable 
under a succession tax. 

Interjurisdictional transfers are also difficult to deal 
with. For transfers from donors outside the jurisdic- 
tion of the taxing authority to recipients within, it will 
be necessary to restrict the P of such donors to 
P = m/A(b) for negative values of m, and in the case 
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of property traceable to within the jurisdiction to 
values of P resulting from original transfer outwards 
from the jurisdiction, and to use also values of b 
belonging to the original recipient of such outward 
transfer. Since of course no tax can be levied on a 
transfer between parties both of whom are outside the 
jurisdiction, to do otherwise would open the door to 
avoidance through arranging transfers from A to X to 
Y to B, where X and Y are outside the jurisdiction. 

For transfers from donors inside to recipients out- 
side the jurisdiction, it will be necessary to ignore in 
most cases any inherited wealth of the recipient from 
sources outside the jurisdiction unless some degree of 
cooperation can be obtained from the outside juris- 
diction which would also have to have a similar tax 
law in effect. Even if similar laws are in effect in two 
jurisdictions, any difference in rate schedules would 
probably make any integration of the tax over the 
combined jurisdiction exceedingly difficult. Because 
of the difficulty of maintaining the principle of invari- 
ance in the case of interjurisdictional transfers, if 
there is to be reasonable assurance that no types of 
such transfer are more favorably treated than intra- 
jurisdictional transfers, thus affording a loophole for 
avoidance, some types of such transfers will probably 
be more heavily taxed and even fairly heavily penalized. 
For this reason, this form of taxation seems unsuited 
for adoption by the several states. The states and 
other small jurisdictions had accordingly best content 
themselves with the cumulative inheritance tax 
graduated by age differences. 


Interference of the Income Tax with a 
Complete Solution 


As long as we retain an income tax, however, there 
remains in any case a bias in favor of transfer through 
intermediate holders that have no other source of in- 
come than the earnings of the estates held, and a bias 
in favor of postponing transfers where the income of 
the donor is smaller than the income assumed from 
his wealth in computing the tables and vice versa. In 
particular there is still a general bias in favor of trusts 
as intermediaries. As the bias in favor of such institu- 
tional investment was one of the chief defects which 
motivated the search for a new form of succession 
taxation, as long as this bias remains the proposed 
method of assessment can be considered only par- 
tially successful. Complete success in removing this 
bias can come only with the elimination of the income 
tax in favor of the spendings tax. In theory, it would 
be possible to treat each tax as a separate case and go 
back over the income tax returns to see what would 
have been the effect of the shift of the income from 
the inherited wealth on the income taxes of donor and 
recipient and make allowance for these taxes in com- 
puting the successions tax. But such computations 
could not be reduced to manageable tables and would 
have to be made at great labor in each case individually. 
The sheer amount of work involved removes any such 
treatment from practical consideration. Moreover the 
end result would be merely an offsetting of the tax on 
the unspent interest against the succession taxes, 4 
result which could be much more simply achieved by 
replacing the income tax with a spendings tax. 

Nor would it do merely to eliminate from the income 
tax base the income presumed to come from inherited 
wealth, possibly imposing a separately graduated tax 
on such income which could then be allowed for exactly 
in the succession tax tables. There would still be an 
incentive for individuals to dispose of their personal 
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savings by gift as soon as possible and thus obtain 
immediately for the interest on the sum transferred 
the more favorable status of income from inherited 
wealth subject to separately graduated rates. Only a 
shift to a spendings tax can permit complete invari- 
ance of the tax burden with respect to varying chan- 
nels of transfer. 


Spendings Tax 


Indeed, continued retention of the income tax rather 
than a shift to the spendings tax can be justified only 
upon one of two grounds: either that the succession 
taxes are inadequate, a ground which would be re- 
moved by the adoption of some such scheme as that 
here proposed, or on the ground that concentration of 
economic control, as distinct and separate from con- 
centration of current or potential purchasing power, 
is a proper subject for inhibitive taxation. If this be 
the case, and if the income tax is considered the most 
appropriate available method of inhibiting such con- 
centration of control, then perhaps a tax structure 
which favors fiduciaries and persons of small earned 
incomes as channels of transmission and also favors 
multiple rather than single channels may have a rea- 
sonable relationship to acceptable social goals. If the 
income tax is considered to have the weight and steep- 
ness of graduation appropriate to bring the desired 
influence to bear on the concentration of economic 
power, then perhaps it is superfluous to make any 
allowance for income taxes in computing succession 
taxes, inasmuch as any such allowance would reduce 
this influence. However, it would seem at least possible 
that methods of taxation more closely related to the 
concentration of economic control than the income tax 
could be devised. Concentration of economic control 
hardly attains serious proportions until levels of in- 
come considerably above the present exemption levels 
are reached, and probably a combination of a spend- 
ings tax with an income tax having relatively high 
exemptions (say $10,000 or even higher) would con- 
stitute a tax system more appropriate for this purpose 
than an income tax alone. Moreover income from per- 
sonal services and from bonds or fixed indebtedness 
carries with it relatively little economic control and 
could appropriately be excluded from the base of an 
income tax designed for this purpose only. Even 
though income from equities and other participating 
interests may be but an inaccurate index of the degree 
of economic control exercised by the individual, inas- 
much as great variations occur both in capital struc- 
tures and in distribution of stock ownership which 
produce great variations in the leverage of a given 
investment, a special graduated tax on such income 
with a high exemption might bea suitable supplement 
to a spendings tax. If such a tax were adopted, its 
rationale would be inconsistent with any offsetting 
allowance in the succession tax. Such a tax could be 
graduated quite steeply, and could even have rates of 
over 100% at extremely high levels, provided that 
such rates were reached gradually over a period of 
time: any person not willing to meet part of this tax 
from other income would always be able to shift his 
investments to the non-participating kind, thus avoid- 
ing the tax and distributing economic control more 
widely. The exemption could well be put at such a 
level that an ordinary controlling interest in a small 
or medium sized business would be exempt from tax 
or at least taxed only at moderate rates, and that only 
large concentrations of control would be reached. 
This however is only a collateral issue to the assess- 
ment of succession taxes. 
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Rate Changes 


Any tax which like succession taxes is levied at 
irregular intervals can be reasonably equitable in its 
incidence only if the rates of tax remain reasonably 
stable from year to year. From this point of view past 
changes in estate tax rates have been somewhat too 
frequent. Even the scheme here proposed will not 
work satisfactorily if changes in the schedules are 
made to frequently. This does not mean, however, 
that schedules. once set up may never be changed, or 
that an underlying form of function once determined 
upon must be adhered to ad infinitum. In particular, 
schedules and portions of schedules that have not yet 
been used to determine a tax, either directly or through 
their counterparts applicable in previous years, can 
be changed without raising any special problems, 
while portions of schedules that have been but little 
used can be changed without causing serious difficulty. 
Such changes however will come to affect substantial 
numbers of returns only over several years, however, 
and the effect of such changes on total revenues will 
be slow. Where a more rapid change in revenues is 
desired, it will be necessary to modify schedules that 
have already been used. Even here it is possible to 
devise satisfactory methods for shifting gradually, as 
transfers are made, from the old P to the new without 
giving up the principle of invariance on the one hand 
or imposing intolerable tax burdens on the other, 
albeit with considerable increase in the complexity of 
the computations during the transition. Succession 
taxes should not be relied upon for any dominant part 
of total revenues, however, and if at all possible, changes 
in the schedules should be made far enough in advance 
so that once a portion of a schedule has been used to 
compute a tax, it and the corresponding portions of 
schedules for use at different times should stay in 
effect until they become obsolete through the death 
of all the persons to whom they might be applicable. 


Summary and Appraisal 


The cumulative inheritance tax graduated by age 
differences would go far toward alleviating the inequities 
and pressures arising under the present type of estate 
taxation. However, it would seem that the additional 
advantages of going all the way to a tax which as 
nearly as may be is independent of the channels of 
transmission (or at least, if the income tax or a 
variant thereof is retained, depends on channels of 
transfer in a consistent and socially desirable direc- 
tion) would far outweigh any additional complexities 
involved. The additional computations involved are 
three or four additional additions and subtractions, 
and four instead of two references to the tables; the 
type of table being substantially the same in both 
cases; the additional datum required amounts to only 
the initial P of the donor, the initial P of the recipient 
being equivalent to the accumulated total of previous 
inheritances and gifts required for the cumulative in- 
heritance tax. It would be necessary to file duplicate 
returns on each transfer, one for the file of the donor 
and one for the file of the recipient (these might be 
reduced to mere excerpts for this purpose) and pre- 
sumably to disclose to the payor of the tax the P of 
the other party, if not vice versa as well. As the P 
would not necessarily bear any definite relationship to 
the total wealth of an individual, although it might 
give some indication of it, this disclosure would probably 
not meet with serious objection on the part of taxpayers. 
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On the other side of the ledger, it would no longer 
be necessary for a testator to consider in great detail 
the tax effects of a contemplated disposition of his 
estate; he could concentrate his attention on the 
desired ultimate distribution of his estate and on the 
most appropriate channels for putting his desires into 
effect. No longer would he have to speculate on whether 
a proposed beneficiary might survive and cause a con- 
templated gift to produce a tax saving-or whether a 
premature death might turn the anticipated tax saving 
into an additional tax burden. No longer would trusts 
be set up primarily for tax avoidance purposes, with 
the result that institutional overheads would be re- 


duced and the supply of equity and risk-bearing capital 
increased. Probate and fiduciary counsel would spend 
less of their time in advising their clients on how to 
avoid the clutches of the tax-collector and more of 
their time in more productive endeavors. Moot ques- 
tions of law as to the precise occasion on which a 
taxable transfer takes place will become unimportant, 
as the tax burden in most cases will be the same 
whichever way the line is drawn. Finally greater 
equity in the distribution of the burden and the absence 
of capricious variations in the tax should produce 
more willing cooperation on the part of the taxpayer 
in the assessment of the tax. [The End] 
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| FAMILY TRANSACTIONS WITH RELATION TO INCOME TAXES—Continued from page 345 








the trust the income was to be distributed to the wife 
or accumulated at the discretion of the grantor. 
Furthermore, the grantor as trustee retained broad 
powers with respect to the management and invest- 
ment of the trust property. The trust was typical of 
what are popularly called short-term irrevocable 
trusts. 


There was no question of the grantor’s right to 
create such a trust nor that it was valid under state 
law. Nevertheless for tax purposes, the grantor was 
considered as remaining “in substance” the owner 
of the very property he had transferred and therefore 
he was taxable on the income under the general defi- 
nition of income in Section 22(a). Section 22(a) reads 
in part as follows: “Gross income includes gains, 
profits, and income * * * of whatever kind and in 
whatever form paid, or from * * * dealings in prop- 
erty, * * growing out of the ownership or use 
of or interest in such property * * * or gains or 
profits and income derived from any source what- 
ever.” This section defines gross income in very 
general terms, but the court felt that the “broad 
sweep of the language indicates the purpose of Con- 
gress to use the full measure of its taxing power 
within these definable categories” and that the gen- 
eral terms of the section were sufficient to enable it 
to tax to the grantor the income from this particular 
trust. Clifford was deemed “in substance” to be the 
owner because the duration of the trust was short, 
his wife was the beneficiary, and he retained con- 
trol over the corpus as trustee. It should be point- 
ed out that in the Clifford situation the income 
remained in the family and the husband had complete 
assurance that the trust would not affect any substan- 
tial change in his economic position. 

In subsequent decisions, it has not been possible 
to draw any definite principles as to when Section 
22(a) will be applied. Each case must be determined 
by “an analysis of the terms of the trust and all the 
circumstances attendant on its creation and operation 
and no one fact is normally decisive but all considera- 
tions and circumstances are relevant to the question 
of ownership and are appropriate foundations for 
findings on that issue.” 

In the case of Helvering v. Elias,“ the term of the 
trust was six and one-half years, the grantor was not 
the trustee, but the children were the beneficiaries. 
Nevertheless the income was taxable to the grantor 
because of the high degree of control. 





% See note 41, supra. 
6 122 F. (2d) 171, cert. den. 
81 TC 442. 
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In the case of Verne Marshall,®* an irrevocable trust 
was set up for the benefit of a wife and children. The 
term of the trust was not limited to any period of 
time. In all other respects the trust paralleled those 
in the Clifford case. It was held that the settlor re- 
tained in substance the full benefits and control over 
the property of the trust and the income was taxable 
to the husband. 

In the case of F. S. Hyman,® a wife transferred 
property to herself and her husband as trustees. The 
income was to accumulate until an only son reached 
the age of twenty-one when the accumulated income 
was to be paid to him. Thereafter the son was to 
continue receiving the income until he reached the 
age of thirty, at which time the entire principal together 
with any undistributed income was to be paid to the 
wife. The trustees had broad powers of management, 
amounting said the court, “practically to all the pow- 
ers an individual would have as to his own property.” 
The wife had also reserved the right to designate any 
beneficiary other than herself to receive the principal 
and income in place of her son. She could also re- 
move the trustees. The entire income was taxed to 
the wife under the Clifford rule. 


Trusts Under Section 166 


If a grantor transfers property in trust but has the 
power at any time to revest the title to the property 
he has transferred back to himself he will be taxed 
upon the income from the property even though the 
transfer would otherwise appear to be irrevocable. 

The regulations * define a power to revest as a 
“power or ability to retake the trust corpus to the 
grantor’s own use whether effected by means of a 
power to revoke, to terminate, to alter or amend, or 
to appoint.” 

Such a power may exist in the grantor acting in 
conjunction with some other person. Under those 
circumstances the grantor will still be taxed upon the 
income, if the other person does not have a substantial 
interest adverse to the grantor. Each case must be 
considered on the basis of the facts to determine 
whether the other person has a substantial interest 
in the property which is adverse to the interest of the 
grantor. Generally a trustee does not have an adverse 
interest. Generally a beneficiary does. 

If the grantor does not himself have the power to 
revest title to him, but such a power exists in some 
other person, acting alone, the income may still be 
taxed to the grantor if the other person does not have 


#1 TC 911. 
7 Reg. 111 Sec. 29.166-1(b). 


TAXES—The Tax Magazine 














end 
y to 
- of 
1es- 
ha 
ant, 
ame 
ater 
ance 
luce 
yer 


nd] 


nent, 
DOW- 
rty.” 
any 
cipal 
O re- 
-d to 


s the 
perty 
axed 
h the 
‘able. 
as a 
9 the 
of a 
id, or 


ng in 
those 
n the 
antial 
st be 
rmine 
terest 
of the 
verse 


yer to 
some 
ill be 
- have 


razine 


a substantial adverse interest in the disposition of 
the property. 


Trust Under Section 167 


A grantor may still be taxed upon the income of 
property transferred in trust even though he has re- 
tained no interest in the corpus of the trust. That will 
be the case where he has nevertheless retained an 
interest in the income of the trust. Such trusts are 
taxable under section 167 of the Code. The regula- 
tions *' covering this section are quite sweeping: “The 
test as to the sufficiency of the grantor’s retained 
interest in the trust income, resulting in the taxation 
of such income to the grantor, is whether he has 
failed to divest himself, permanently and definitely, 
of every right which might by any possibility, enable 
him to have such income, at some time, distributed 
to him, either actually or constructively.” The law 
and regulations cover the following situations: 


1. The income of the trust is held or accumulated 
or may in the discretion of the grantor be held or 


accumulated for future distribution to the grantor. 


2. The grantor acting alone may in his discretion 


distribute the income to himself. 

3. The income may be held or accumulated for 
future distribution to the grantor or immediately 
distributed in the discretion not of the grantor but of 
any person who does not have a substantial adverse 
interest in the disposition of the income. 


4. The income may be distributed or held or ac- 
cumulated for future distribution in the discretion of 
the grantor acting not alone but in conjunction with 
any person who does not have a substantial adverse 
interest in the disposition of the income. 

5. The income is applied to the payment of pre- 
miums upon policies of insurance on the life of the 
grantor. 

The application of income to the satisfaction of a 
grantor’s legal obligation comes within the purview 
of Section 167 as being income which may be distrib- 
uted to the grantor. Under this section a grantor was 
taxed upon the income of an irrevocable trust created 
for the benefit of his wife in contemplation of divorce.”* 
And on the basis of this decision a grantor was held 
taxable on the income of trusts created for the sup- 
port, maintenance and education of minor children.” 


It had been the administrative practice of the Com- 
missioner to tax to the grantor only income actually 
used to satisfy his legal obligations to support his wife 
and dependents. However in Helvering v. Stuart," 
the Supreme Court held that the mere possibility that the 
income of a trust could or might be used to relieve 
the grantor of his obligation to support a minor makes 
such income taxable to the grantor. Even Congress 
did not seem to find this decision acceptable and the 
revenue act passed in the early part of this year con- 
tained a provision, overruling the court and again 
taxing the grantor only on income actually used to 
Support a minor child. 


It is not our purpose to take up the cases showing 
how sections 166 and 167 are applied to different 
Situations. However one case,*> decided in the Sev- 
enth Circuit on November 24, 1943, will illustrate the 
determination of the Commissioner to prevent a tax- 


Reg. 111 Sec. 29.167-1(b). 
* Douglas v. Willcuts, 296 U. S. 1 [36-1 ustc 9002]. 7 


 Helvering v. Schweitzer, 296 U. S. 551; Helvering v. Stokes, 


296 U. S S51, 

* 317 U. S. 154. 

* Commissioner v. Meyer Katz and Helen Katz, 46 BTA 187, aff'd 
139 F, (2d) 107 [43-2 ustc {] 9640]. 


Family Transactions—Income Taxes 


payer from utilizing the trust device to reduce his 
taxes. Fortunately for the taxpayer, he dotted all his 
i’s and crossed all his t’s and so he was successful in 
his battle with the Commissioner. Not all taxpayers 
are as fortunate. 


The taxpayer executed separate declarations of trust 
for the benefit of his wife and for each of three minor 
children, one of whom came of age during the year 
the trust was set up. The purpose of each trust for the 
children was to accumulate property for the benefit of 
each child, “so that he may, at a future date, be finan- 
cially independent and capable of caring for himself”. 
The grantor also provided that he would continue to 
support, care for and maintain his son out of his 
individual property and income without regard to, 
and entirely separate from, the property declared in 
the trust created. The grantor could not himself re- 
ceive any of the income which was required to be 
distributed to each child during his lifetime. The trust 
could be terminated by a written instrument executed 
as follows: (a) “jointly by myself and my wife until 
my son reaches the age of 21”. Upon grantor’s death 
the corpus was to be distributed to the beneficiaries 
as they reached the age of 25. There were provisions 
for contingent beneficiaries who might be the grantor’s 
wife or possibly the grantor’s heirs at law. A suc- 
cessor trustee might be appointed by the wife, or after 
her death by the children. 


The Commissioner sought to tax the income under 
section 22(a) relying upon the Clifford case. While 
the trust duration is not conclusive the court in this 
case gave the long term character of this trust added 
weight probably because the trust property would 
virtually never be returned to the grantor. The only real 
similarity with the Clifford case was in the broad 
powers of management vested in the trustee. 


The Commissioner sought to tax the grantor under 
section 166 by reason of a provision in the trust agree- 
ment that the wife had a power to join the grantor in 
terminating the trust until such time as a primary 
beneficiary reached the age of 21. It was held that the 
wife had a substantial adverse interest in the corpus 
for the reason that under the terms of the trust she 
might under certain contingencies receive a one third 
interest in the corpus and income. 


Finally the Stewart case was relied upon by the 
Commissioner in seeking to tax the grantor under 
section 167 because there was the possibility of the 
use of the income to relieve the grantor of his parental 
obligation. The court held however that in this case 
there was a trustee with an adverse interest and also 
that there was an express provision that the grantor 
would continue to support the minors out of his in- 
dividual property and further that the trust property 
was not to be used for the benefit of the grantor. 


Alimony and Alimony Trusts 


Amounts paid as alimony or for separate main- 
tenance are under the amendments made by the 1942 
Revenue Act taxable to the payee. If made directly 
by the husband they are deductible by him in com- 
puting his net income. If the payments are attributable 
to property transferred by the husband, the amounts 
taxable to the wife are excludible from the husband’s 
gross income. 


This treatment applies only if the spouses are 
divorced or legally separated under a court decree 
and only if the payments are in discharge of an obli- 
gation imposed by the decree or incurred under a 
written instrument incident to the divorce or separa- 
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tion. It should be further noted that the above rule 
applies only to what are called periodic payments. 
For this purpose installment payments of a fixed prin- 
cipal are not considered periodic payments unless the 
principal may be paid over a period ending more than 
ten years from the date of the decree, and the amount 
taxable to the wife for the year of receipt of the pay- 
ment may not exceed 10 per cent of the principal. 

The rule with respect to alimony payments has been 
extended also to the income which a wife is entitled 
to receive from alimony trusts. Such income is no 
longer taxed to the husband but rather to the wife.”® 
The wife is now treated as the beneficiary of a trust 
and taxable on currently distributable income or in- 
come paid or accrued to her within the taxable year. 

Temporary alimony pending the divorce decree is 
not considered income to the wife nor is the husband 
entitled to a deduction for temporary alimony. 

In some situations a wife may receive periodic pay- 
ments from the proceeds of insurance or as an annuity. 
Where such payments are in discharge of the hus- 
band’s obligation, or where the annuity or insurance 
contract is property transferred in discharge of such 
obligation, the entire proceeds are taxable to the wife 
as she receives the payments. The 3 per cent formula 
for the taxation of annuity proceeds does not apply 
in such a situation nor would the proceeds from the 
insurance be exempt. Correspondingly, there is no 
deduction for the husband. 


™% See. 171 (a), I. R. C. 
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N increasingly large proportion of the money in 
circluation in this country consists of bills of large 
denominations. The Federal Reserve authorities 
classify as small bills those up to and including 20 dol- 
lars, and they consider those from 50 dollars up to 
10,000 dollars as being large bills. In the 10 years 
from 1933 to 1943 the money in circulation was trebled 
in volume, but the proportion of large bills did not 
increase much more than that of the small ones. The 
real change in the rate of increase began in the early 
summer of 1943. 

Ever since May of last year the volume of large 
bills has been increasing far more rapidly than has 
that of the small bills, and the contrast has been par- 
ticularly striking in 1944. The actual value of the 
small bills is about two and a third times as great as 
that of the large ones, but the important question is 
why so many large bills are in use. 


Students of such matters are convinced that a large 
proportion of the large bills are in use in the black 
markets, or to facilitate tax evasion, or for hoarding. 
Our total circulation of all kinds of bills is nearly 
21 billion dollars, and it may well be that something 
like four billion dollars in big bills is in use in illegal 


MONEY IN CIRCULATION 


From the Cleveland Trust Company “Business Bulletin” of July 15, 1944 






Gack the 4 


August, 1944 


Where the decree fixing the payments of the wife 
provides that an amount is to be paid for the support 
of minor children, the wife is not taxable upon that 
portion of the periodic payment, nor of course does 
the husband receive any deduction. 

Enough has been indicated in this presentation to 
formulate a few tentative conclusions. In the law of 
taxation the form of a transaction is of minor im- 
portance to the substance, the reality of the thing 
done. Taxable income is not necessarily legal income. 
In the development of the law and the decisions, taxable 
income tends to be income in the broader economic 
sense. 

The ease with which a taxpayer may create taxable 
entities such as corporations and trusts, the facility 
with which a taxpayer may change from a corporate 
form of doing business to a partnership form, and the 
reverse, the possibility of acquiring other corpora- 
tions for purposes of tax avoidance have resulted in 
an emphasis upon the finding of a proper business 
purpose as a basis for the acts of a taxpayer. 

Control or command over income or income pro- 
ducing property, legal or economic, doing something 
with the income which can be said to represent an 
enjoyment of the income in the economic sense, these 
factors determine the proper person to be taxed. 
Anticipatory arrangements will not deflect income 
from the one who earns it. 

In a proper case it is still possible for a taxpayer 
so to arrange his affairs as to minimize his taxes, but 
he must proceed with care and caution. The tax law 
must be taken seriously, not lightly or frivolously. 
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or illegitimate ways. There are more than 32 million 
$100 bills in circulation but it is certain that there 
are not in this country 32 million genuine and legiti- 
mate reasons for using $100 bills. 


Banks have always used a few $1,000 bills to help 
make large settlements with other banks, but the 
number of $1,000 bills in circulation is rapidly ap- 
proaching one million, and of course no such huge 
numbers of them are used or needed in making inter- 
bank settlements. Bank checks leave records which 
can be traced, but big bills passed from hand to hand 
leave no records, and probably that is the reason why 
so many of them are in use. 


There is normally an increase in the amount of 
money in circulation during the Christmas shopping 
season. In January the extra currency regularly flows 
back into the banks and the January circulation fig- 
ures show a decrease from those of December. Last 
winter the circulation of the small bills acted in that 
normal way, but the circulation of the large bills in- 
creased. Circulation of small bills decreased from 
December to January by 48 million dollars, but that 
of large bills increased by 135 millions. 
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By Bert V. Tornborgh, C. P. A. 


The Shoptalkers: ‘‘l see where the 1944 budget of 
Great Britain calls for . . .” began Dash. 

“Excuse me,” interrupted Oldtimer, “if you are 
going to talk taxes and draw comparisons with what 
Great Britain is doing, or Yugoslavia, or Liberia, or 
the Republic of Andorra, include me out. I’ve listened 
to all the comparison-talk I am going to, and it’s all 
a lot of hogwash.” 

“Wow!” exclaimed the Kid. “What’s gotten into 
you, all of a sudden?” 

“Not so sudden,” replied Oldtimer. “But I’m done 
with all this rubbish about other nations’ taxes in 
comparison to their national income, or something or 
other. Tell me about the purchasing power of their 
money, too, their standard of living, the extent of 
inflation Come to think of it, don’t tell me. 
It wouldn’t make any sense anyway.” 

“Tll subscribe to that,’ said Law. “The only 
criterion of. what our taxing structure should be is 
our facts and our circumstances. Taxes on the citizen 
on Bond street, or in Montreal or on the Ivory Coast 
just don’t come into the picture.” 


“O. K., maybe you are right,” conceded Dash. 
“But I was leading up to a question. What would 
be a sound and plausible taxing structure for us, after 
the war?” 

“More post-war talk!” exclaimed Star. “We haven’t 
seen a square inch of German soil yet, and we are a 
thousand miles from Tokyo, but everyone is quacking 
away about post-war this and post-war that. Is it all 
over but the shouting?” 

“T’m inclined to agree with that,” announced Old- 
timer. “Energy spent on making post-war blueprints 
might better be spent on blueprints for victory. First 
things first, all the time.” 

“And you’d arrive at the Armistice without any 
post-war plans at all,” observed Dash, “and . . .” 

“T’d sooner arrive without them, than not arrive,” 
replied Oldtimer, “but that isn’t the question. The 
question, as I see it, is: shall we arrive a little later 
but loaded down with post-war plans, or shall we 
travel light and get there sooner?” 

“There’s such a thing as winning the war and 
losing the peace, you know,” cautioned Dash. 

“Tll take a chance on that,” said Oldtimer. “A 
better bet than planning the peace while losing the 
War.” 

_ “There must be such a thing as doing both,” offered 
Star. “Planning and winning the war and at the same 
time planning the peace.” 


Talking Shop 


“You bet there is,” agreed Oldtimer. “I guess that’s 
what we are doing now. Only, I don’t like it.” 


“What’s the matter with it?” persisted Star. 


“What isn’t the matter with it?” retorted Oldtimer. 
“In doing both, you have to spread your energies 
thinner. Instead of 100% for ‘win-the-war’ it’ll be, 
say, 90%, and 10% for ‘plan-the-peace’. And I say 
to hell with that 10% right now. Let’s win the war 
first!” 

“T got an idea,” exclaimed the Kid. “Let’s take all 
the post-war planning committees and lay them end 
to end. And there’s your pontoon bridge to Tokyo!” 

“You could do worse,” allowed Oldtimer. “Any- 
thing that prolongs the war an extra hour, costs an 
extra pint of blood, I’m agin. And I fail to see where 
all this post-war planning ruckus is killing any Japs 
or clouting any Jerries. Ergo, take it away!” 

“I’m inclined to agree with Oldtimer,” said Law. 
“Might modify it to say that some basic fundamentals 
ought to be agreed upon, after consideration by one, 
central representative assembly. Allow a half hour 
for presenting the draft of the ideas, three days for 
debate and then put the whole thing in the icebox, 
until the time comes. For instance there are those 
who shout, save free enterprise by eliminating divi- 
dends from taxable income and others who say all 
postwar plans must include a spendings tax each 
group with their own postwar interests in mind. .. . 
Mind you, I don’t say some of these plans are not 
good. Maybe they are needed for a better U.S. A., 
but I’m not passing judgment on the plans them- 
selves but I do say, they'll keep. So put ’em on ice. 
They'll keep.” 

“You can make that unanimous so far as I am con- 
cerned,” agreed the Kid. “The woods are full of post- 
war planners .. .” 

“'. . with a few around the cocktail bars,” observed 
Law. 

“. . . and sometimes I wonder how the boys at the 
fronts feel picking up newspapers from home,” con- 
tinued the Kid, “and reading about this post-war 
dreaming. It’s certainly been done to death.” 

“Let’s hope so,” sighed Oldtimer. 


“T guess we don’t talk ‘post-war taxation’ today,” 
said Dash. 

“T guess we’ve aired how we feel about too much 
post-war talk, including taxation,” concluded Old- 
timer, “so you can figure that this session covered the 
topic, at least so far as I am concerned.” 

“Well,” finished Dash, “at least we’ve planned not 
to plan. Maybe we’re getting somewhere!” 
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Shoptalker Reviews New Books 


PRODUCTION, JOBS AND TAXES by Harold 
M. Groves, McGraw-Hill, New York, 1944. Price: 
$1.25.—This initial report by the now well-known 
Committee for Economic Development (the C. E. D.) 
cannot be too highly recommended for the library of 
every student of taxation and every practitioner who 
has a sincere interest in his chosen field. It comes to 
us out of a murky chaos of double-talk and wishful 
thinking, crackpotism and economic witchcraft such 
as fathers the thought that special tax privileges will 
stimulate full employment. In order words %4 of a 
load, or % a load, would transfigure itself from still 
being a load (albeit a smaller one) into being a 
stimulant! And like brilliant notions . 

Into this void and darkness comes this first C. E. D. 
report as a beacon of hope and inspiration. The for- 
midable research work obviously in back of it is no 
less impressive than the competent analyses and the 
lucid presentation of the findings. The approach has 
been thoroughly objective throughout and if, as the 
introduction intimates, the prime criterion has been 
the general welfare, then that cause has received a 
handsome contribution. To begin a report of this sort 
with a summary of recommendations and conclusions 
—which the orthodox report-writer would certainly 
leave at the tail end of the book—is but one item of 
proof that there’s nothing hidebound in this presen- 
tation, and nothing that isn’t logically arranged. Coupled 
with this we find a text that rationalizes in a manner 
that makes excellent sense and that is, of course, free 
from the ambiguities so dear to him who knows not 
whereof he speaketh, but who speaketh just the same. 

The taxman, business man, investor, accountant— 
indeed every taxpayer—owes it to himself to become 
acquainted with this pathfinder toward a sound post- 
war system of taxation, properly integrated with the 
economics of production and jobgiving enterprise. 
Competent treatises on our major postwar problems 
are rare, very rare, but this is one of them. 

* * ok 


CURBING INFLATION THROUGH TAXA- 
TION by the Tax Institute, Inc. New York. A volume 
of symposium addresses under the auspices of the Tax 
Institute, February, 1944. 

* *K * 


Cases and Rulings: Rye and bourbon dividends 
(not the kind you squeeze out of a shaker) of Amer- 
ican Distilling Co. were subject of special ruling re- 
garding tax status. If trustee sold the nectar and 
distributed cash to stockholders, then that was ordi- 
nary dividends under section 115 (a). If stockholders 
acquired the whiskey then they had ordinary divi- 
dends to the extent of the difference between cost and 
the fair market value of the stuff. A refreshing sub- 
ject matter in this weather! 

The Shop commented on the case of Luther Ely 
Smith, 3 TC —, No. 92, in the July issue. It con- 
strued a calendar year to be one beginning and (of 
course) ending on any day of the year so from now on 
a calendar, to us, means only something you hang up 
on the wall and look at to see what day it is; this 
particularly in view of T. D. 5382, amending Regu- 
lations 103 to conform to the TC concept of calendar 
year. The matter concerned, by the way, is long term 
compensation. This T. D. also changes method of 
computation. 

On May 25th M. T. 20 came along with the view 
that where a partnership owns securities and takes 
in a new partner there’s a change of ownership and 
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stamp taxes apply to the “transfer”. In the practical 
business world that’s a honey of an idea to apply, | 
however correct it may be from a strained technical 
point of view. Now a special ruling (CCH page | 
— modifies the earlier view in some situations, | 

CO 

Question of whether forgiven debts, by non-stock- | 
holder creditors, would constitute equity invested 
capital was up before TC in case of Liberty Mirror 
Works, 3 TC —, No. 126. TC said no, because noth- 
ing was really “paid in” as contribution to capital, 
nor was anything received by the creditors. 


Tax Free Government Agencies: Certain of the 
laws creating government agencies provide for a tax 
exemption of that agency. The exemptions apply 
only to the taxes which fall legally on the ultimate 
payor and not to manufacturers’ or retailers’ excises 
where the legal incidence is on the manufacturer or 
retailer. In each case, for the exemption to apply, 
payment should be made direct by the agency con- 
cerned for the commodity or service taxed. Listed 
below are the exempt agencies: 

Central Bank for Cooperatives and district banks 

(with limitations) 

Commodity Credit Corp. 

Defense Plant Corp. 

Defense Supplies Corp. 

Disaster Loan Corp. 

Farmers’ Home Corp. 

Federal Credit Unions 

Federal Crop Ins. Corp. 

Federal Deposit Ins. Corp. (and new banks org. 

by it) 

Federal Farm Mortg. Corp. 

Federal Home Loan Bank 

Federal Intermediate Credit Banks 

Federal Land Banks 

Federal Nat. Mortg. Ass’n 

Federal Reserve Banks 

Federal Savings and Loan Ass’ns 

Federal Savings and Loan Ins. Corp. 

Home Owners’ Loan Corp. 

Metals Reserve Co. 

National Farm Loan Ass’ns 

National Mortg. Ass’ns 

Production Credit Corps. and Ass’ns (with limita- 

tions) 

Reconstruction Finance Corp. 

[Including corps. organized or financed and man- 
aged by RFC—see law] 

RFC Mortgage Co. 

Rubber Reserve Co. 

U. S. Housing Auth. 


Institute on Federal Taxation: New York Univer- 
sity will hold its third annual Institute on Federal 
Taxation next November to study changes and pro- 
posed changes in the tax laws and regulations, Paul 
A. McGhee, director of the University’s Division of 
General Education has announced. 


The Institute will bring together active tax prac- | 


titioners and government officials who administer tax 
regulations so that each may achieve a better under- 
standing of the other’s problems and effect coopet- 
ative relationships, Mr. McGhee said. The Institute 
sessions, held three times daily for ten days, are highly 
technical in nature and nonpolitical. 

In addition to providing a series of lectures by 
acknowledged authorities on specific phases of tax- 
ation, the Institute will serve as a clearing house for 
the discussion of cases, opinions, and problems. 


TAXES—The Tax Magazine 
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Court... Administrative + 


APPELLATE AND LOWER COURTS 


Deductions from gross income.—Where, in satis- 
faction of a controversy over bequests made under a 
will, taxpayer contracted to make certain payments 
to his sister from the income from his Texas land, on 
which oil was discovered, the payments (one-fourth 
of the net proceeds received from the oil and gas 
minerals produced from the land) did not relieve him 
of tax liability thereon, since the recipient of the pay- 
ments had no title in the Texas land. DC. TEX., 
Clinton H. Moore, and Mrs. Clyde Woods Moore, Plain- 
= a W. A. Thomas, Collector, Defendant. 44-1 ustc 
{ 9274. 


Improper accumulation of surplus: Plant expan- 
sion: Loans to officers.—On a claim for refund of a 
surtax assessed under Sec. 102 of the 1936 Act, the 
Court determined that the undistributed profits for 
the years 1936 and 1937 were accumulated by tax- 
payer for the purpose of an expansion program actu- 
ally carried out, which accumulation was not beyond 
the reasonable needs of its business; also, that certain 
loans to its president, which were fully repaid, did 
not indicate a purpose or intent to accumulate a 
surplus for the avoidance of surtaxes upon its share- 
holders. DC. TENN., Coca Cola Bottling Works, 
plaintiff, v. United States of America, defendant. 44-1 
ustc J] 9309. 


Capital gains and losses: Real estate dealers.—The 
loss on sale of Florida real estate in 1937 is deductible 
in full and is not subject to the capital loss limitations 
where it was shown that the taxpayer had large sums 
invested in Florida land, held himself out to the public 
as engaged in the business of buying and selling real 
estate and devoted at least half of his time to that 
business. DC. FLA., J. Leonard Replogle and Blanche 
M. Replogle, his wife, Plaintiffs, v. United States of 
America, Defendant. 44-1 ustc § 9318. 


When gross income reported: Sale of trust shares 
a Capital asset: Application of Sec. 42, 1938 Act.— 
On an agreed order, the Circuit Court upholds the 
Board’s decision that -decedent’s beneficial interest in 
two successive trusts constituted a property interest, 
being a capital asset which passed to his estate and 
which, when sold by the estate pursuant to the inden- 
ture, did not result in income to the decedent, and 
should not be included in decedent’s return for 1938 
as income accrued up to the date of his death under 
Sec. 42, 1938 Act. CCA-6, Commissioner of Internal 
Revenue v. Estate of William Purves. 44-1 ustc { 9360. 


Capital gains and losses: Real estate dealer: Farm 
held 13 years: Capital v. ordinary loss.—Taxpayer, a 
member of a firm in New York City, engaged in the 
cotton business, in 1933 sold his one-fifth interest in 
a Texas farm to one of his four brothers who together 
purchased same 13 years before. Deduction of the 
loss from such sale was disallowed as an ordinary 
loss by the Circuit Court on the ground that such loss 
did not occur in the ordinary course of taxpayer’s 
business, and was deductible only to the extent of 
1214% as a capital loss. 


‘Interpretations 






When gross income reported: Sale of cotton 
futures as single or several taxable transactions: 
Agreement of parties as. controlling.—Gains on the 
sale of cotton futures cannot be postponed as taxable 
income for a.subsequent year merely because the 
agreement between taxpayer and his associates pro- 
vides that their contracts for cotton futures in which 
the delivery date was to be during 1934 were to be 
succeeded by other contracts having a more distant deliv- 
ery date in order to maintain their position in the 
market. The Circuit Court holds that each contract 
for such futures must be regarded as a separate trans- 
action for the recognition of gain or loss. 


Deductions: Losses: Abandonment of interest in 
real estate.—Taxpayer and his brother personally ex- 
ecuted collateral bonds for an aggregate of $100,000 
which was borrowed from banks and secured by a 
mortgage on certain real estate, the ownership of 
which property was represented by corporate stock 
owned by such brothers. Upon the refusal of the 
mortgagee to accept a deed in payment of the mort- 
gage indebtedness in 1934, taxpayer claimed a total 
loss on his stock. The Circuit Court holds that such 
event did not fix his loss, as he continued to pay taxes 
on the premises and the mortgage interest during 
1934, and he still retained an interest, as guarantor, 
and the value of the property was greater in 1934 
than in prior years. CCA-2, Robert M. Harriss, indi- 
vidually and as Administrator of the Estate of Abbeline 
C. Harriss, deceased, Petitioner, v. Commissioner of In- 
ternal Revenue, Respondent. 44-1 ustc { 9363. 


Gross income: Definition: Settlement of dower 
claim: Guaranteed annual trust payments.—As a re- 
sult of a dispute as to a widow’s right of dower in her 
deceased husband’s share of a testamentary trust, a 
settlement agreement was made between taxpayer, 
the widow, and the husband’s brother who succeeded 
to such trust share, by the terms of which she re- 
ceived payment of a certain sum, together with an- 
nual amounts to be paid during the period of her life 
from the income of her husband’s former share. The 
Court of Claims holds that such annual payments are 
income taxable to the widow and not part of an inheri- 
tance settlement, although such installment payments 
were guaranteed by the brother as owner of the trust 
share. Ct. Cl., Ronald L. Tree and Nancy Perkins Field 
Tree, his wife, v. the United States. 44-1 ustc { 9364. 


Distributions by corporations: Retirement of pre- 
ferred at less than subscription price: Nature of 
remainder of subscription price.—In 1932 in a reorgani- 
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zation of the capital structure of X Corporation all 
the preferred shares were eliminated and the preferred 
shareholders received $20,389 less than the subscrip- 
tions paid in on the stock. In 1939, the X Corporation 
redeemed three-fourths of its common stock all of 
which was owned by the taxpayer. The Court holds 
that the $20,389 remained capital and that upon the 
retirement of three-fourths of the common shares, 
three-fourths of the $20,389 was a return of capital, 
and not a taxable dividend. One dissent. CCA-9, 
United National Corporation, a corporation, Petitioner, 
v. Commissioner of Internal Revenue, Respondent. 
44-1 ustc §] 9367. 


Distributions by corporations: Family corporation 
operated as partnership: Earnings transferred to 
paid-in surplus.—Where earnings of a corporation 
were not distributed over past years but were cred- 
ited each year to the individual stockholders, mem- 
bers of a family corporation, who drew upon them 
from time to time, and later such accumulated 
credits were transferred to paid-in surplus, and divi- 
dends were declared and paid during succeeding 
years which exceeded the earnings for such years, 
the Circuit Court holds that, upon the facts found by 
the Tax Court, that the so-called dividends prior to the 
taxable year were not unqualifiedly made subject 
to the demand of the shareholders so as to become 
income to them when placed to their credit on the 
books, and that the distributions made in 1937 were 
from accumulated earnings in the paid-in surplus and 
from no other source, and were, therefore, taxable 
dividends. CCA-9, Annie T. Lawrence, Executrix and 
George Allen Lawrence, Executor of the Estate of 
George Lawrence, Deceased, Petitioners, v. Commis- 


sioner of Internal Revenue, Respondent. 44-1 ustc 
{ 9368. 


MEMORANDUM DECISIONS 


Individual returns: Income from trusts as com- 
munity property: Beneficiaries domiciled in Texas: 
Trusts elsewhere.—Dividends and interest received 
by a husband domiciled in Texas from two certain 
New York trusts created by his father prior to his 
marriage and of which he continued to be a beneficiary 
after his marriage, were community income under 
Texas law. Accordingly, the Tax Court, on authority 
of Gladys C. Porter, 2 TC 1244, CCH Dec. 13,655(M), 
holds that taxpayer was taxable on only one-half of 
such trust income received by him. James H. Snow- 
den v. Commissioner, CCH Dec. 13,965(M). 


Recognition of gain or loss: Basis of securities ac- 
quired in 77B reorganization: As affected by Sec. 
121 (b), 1943 Act.—On a sale in 1939 of shares of stock 
acquired in 1935 under a plan of reorganization under 
77B, taxpayer used as a basis in determining a loss 
his original cost of second mortgage bonds and pre- 
ferred stock of the old company. Part of such old 
preferred stock had previously been sold to taxpayer’s 
secretary for a nominal sum in order to establish proof 
of his losses for 1931, but the claim of loss was dis- 
allowed and taxpayer re-acquired such stock. A de- 
ductible loss was taken and allowed in 1932 on the 
sale of part of such second mortgage bonds. The 
Commissioner claimed that gain or loss was recog- 
nizable in the reorganization exchange and a new 
basis accordingly acquired thereby, and also that tax- 
payer’s prior dealing with the antecedent securities 
was such that his basis was reduced irrespective of 
the reorganization. After finding from the only evi- 
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dence in the record that taxpayer did not claim a de- 
duction for the loss resulting in the exchange in the 
reorganization and that his antecedent treatment ac- 
corded that transaction was that of non-recognition, 
holds that the application of Sec. 121 (b), 1943 Act, 
to the transaction does not operate to make such prior 
exchange one in which gain or loss is to be recognized, 
and that, therefore, taxpayer’s basis for the stock sold 
is his original cost under Code Sec. 113 (a). No regu- 
lations have yet been promulgated as to the applica- 
tion of Sec. 121 (b), 1943 Act (adding Code Sec. 
112 (1)), as the Tax Court observes. Lothrop With- 
ington v. Commissioner, CCH Dec. 13,966(M). 


Gross income: Definition: Grantor-trustee’s right 
to invade corpus of trust: Control of income.—Tax- 
payer created a trust for his minor daughter and an- 
other for an adult son, with himself as sole trustee of 
each trust, and in each retaining broad powers of 
management, including complete powers of invest- 
ment and sale, without responsibility for loss; the 
power to allocate moneys received by the trusts to 
principal and income; the power during his life to 
appoint other successor trustees than those named; 
and unlimited power to pay or accumulate the income 
(either as such, or as “corpus”) throughout the lives 
of the beneficiaries. In addition, he had power to 
invade the corpus at his discretion and to vote the 
trustee stock in the corporation of which he was pres- 
ident, director and large stockholder. The Tax Court 
holds, after weighing such rights and powers against 
those of which taxpayer divested himself under the 
terms of the trust instruments, that he has retained 
too firm a grasp on the trust property to be relieved 
of the tax on the income thereof. Harry Edison v. 
Commissioner, CCH Dec. 13,974(M). 


Capital gains and losses: Sale of lots: Principal 
business as retail grocer: Held primarily for sale.— 
In 1934 taxpayers acquired certain real estate situated 
on the outskirts of a city. The property was acquired 
in a mortgage foreclosure proceeding. Taxpayers’ 
principal business for 42 years was that of engaging 
in the retail grocery business as partners, and at the 
time this property was acquired taxpayers had no in- 
tention or desire to engage in the real estate business. 
Later a state highway was put through this property 
and in 1939 taxpayers platted a portion of the prop- 
erty lying on each side of the highway and advertised 
the lots for sale. This subdivision was known as 
“Ebony Acres”. During the taxable years 1940 and 
1941 taxpayers sold several lots from Ebony Acres 
and also made some isolated sales of portions of the 
remainder of the tract which had not been subdivided 
into lots. The Tax Court holds (1) that during the 
taxable years all of the lots situated in Ebony Acres 
were held by taxpayers primarily for sale to custom- 
ers in the ordinary course of their business of selling 
real estate and could not therefore be included in the 
term “capital assets” as defined in Code Sec. 117 
(a)(1); and (2) that the remainder of the tract which 
they had continued to hold and had not subdivided 
constituted capital assets within the meaning of that 
section, and the gain from the sale of this part of the 
tract in the taxable years is taxable as capital gain. 
Alexander Weil v. Commissioner ; Ada Weil v. Commis- 
sioner; Joseph L. Weil v. Commissioner; Mae Weil v. 
Commissioner; Bertha A. Weil v. Commissioner; Moise 


Weil v. Commissioner, CCH Dec. 13,973(M). 
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ALABAMA 
sept. 1— 
Automobile dealers’ reports due. 
Sept. 10— 


Alcoholic beverage reports due. 

Automobile dealers’ reports due. 

Oil and gas conservation tax due. 

Tobacco use tax reports and payment due. 

Tobacco wholesalers’ and jobbers’ reports 
due. 

Sept. 15— 

Gasoline tax reports due from carriers, 
warehouses and transporters. 

Income tax (third installment) due. 


Lubricating oils tax reports due from car- 
riers, warehouses and transporters. 
Motor carriers’ mileage tax and reports 
due. 
Sept. 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax reports and 
payment due. 
Gasoline tax reports and payment due. 
Lubricating oils tax and reports due. 
Motor fuel tax and reports due. 
Sales tax reports and payment due. 
Sept. 30—— 
Document filing taxes—report of additional 
indebtedness due. 


ARIZONA 
Sept. 1—— 
Express company reports—last day to file. 
Private car company reports—last day to 
file. 
Sept.—First Monday—— 
Bank share tax installment due. 
Property tax (semi-annual installment) 
due, 
Sept. 5—— 
Alcoholic beverage licensees’ reports due. 
Sept. 15—— 
Gasoline tax reports and payment due. 
Gross income tax reports and payment due. 
Motor carriers’ reports and taxes due. 
Use fuel tax and reports due. 
Sept. 25—— 
Motor fuel carriers’ reports due. 


ARKANSAS 
Sept. 9— 
Alcoholic beverage taxes and reports due. 
Sept. 10—— 
Motor fuel carriers’ reports due. 


Natural resources purchase statements 
due. 


Natural resources severance tax reports 
and payment due. 


Sept. 20-—— 
Gross receipts tax reports and payment 
due. 
Use fuel tax and reports due. 
Sept. 25—— 


Motor fuel tax and reports due. 


CALIFORNIA 
Sept. 1—— 
Beer and wine reports and taxes due. 
Gasoline reports and tax due. 
Sept. 15—— 
Bank and corporation franchise tax (sec- 
ond installment) due. 
Corporation income tax (second install- 
ment) due. 
Distilled spirits tax and reports due. 
Use fuel tax reports and payment due. 
Sept. 20-—— 
Motor carriers’ gross receipts tax due. 


COLORADO 
Sept. 5—— 
Motor carrier’s tax due. 
Sept. 19—— 


Motor earriers’ reports due. 


State Tax Calendar 





STATE TAX CALENDAR 


Wholesalers’ 
due. 


Sept. 14— 

Sales tax reports and payment due. 

Use tax reports and payment due. 
Sept. 15— 

Coal mine owners’ reports due. 

Coal tonnage tax reports due. 

Service tax reports and payment due. 
Sept. 25—— 

Gasoline tax reports and payment due. 


alcoholic beverage reports 


CONNECTICUT 
Sept. 1—— 
Gasoline tax due. 
Sept. 10—— 


Cigarette distributors’ reports due. 
Sept. 15—— 

Gasoline tax reports due. 

Use fuel reports and tax due, 


Sept. 20—— 
Albcoholic beverage tax reports and pay- 
ment due. 
DELAWARE 
Sept. 1—— 


Wilmington property taxes delinquent. 
Sept. 15— 
Aleoholic beverage importers’ and manu- 
facturers’ reports due. 
Filling stations’ gasoline tax reports due. 
Sept. 30—— 
Last day to pay Kent and Sussex county 
property taxes. 
Common carriers’ gasoline reports due. 
Distributors’ gasoline tax reports and pay- 
ment due. 


DISTRICT OF COLUMBIA 
Sept. 10—— 

Alcoholic beverage reports due from li- 
censed manufacturers, wholesalers or 
retailers. 

Beer reports due from licensed manufac- 
facturers and wholesalers. 

Sept. 15— 

Beer tax due. 
Sept. 25— 

Gasoline tax reports and payment due. 
Sept. 30-—— 

Semi-annual installment of bank gross 
earnings taxes—last day to pay. 

Semi-annual installment of property tax— 
last day to pay. 

Semi-annual installment of public utility 
tax—last day to pay. 


LESS 





FLORIDA 
Sept. 10—— 
Agents’ cigarette tax reports due. 
Alcoholic beverage reports and taxes due 
from dealers and manufacturers. 
Sept. 15— 
Alcoholic beverage reports due from car- 
riers and transporters. 
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Gasoline sales, use and storage taxes and 
reports due. 
Sept. 30— 
Motor transportation company reports and 
taxes due. 


GEORGIA 
Sept. 10—— 
Cigar and cigarette wholesale dealers’ re- 
ports due, 
Sept. 15—— 
Income tax (third installment) due. 
Malt beverage reports due. 
Sept. 20—— 
Gasoline tax reports and payment due. 


IDAHO 
Sept. 1—— 
Franchise license tax and statement de- 
linquent. 
Sept. 10—— 
Beer dealers’ reports due. 
Sept. 15—— 
Electric power company reports and taxes 
due. 


Gasoline taxes and reports due. 
Income tax (second installment) due. 


ILLINOIS 
Sept. 1—— 
Private car lines tax (semi-annual install- 
ment) due. 
Real property tax (semi-annual install- 
ment) due. 
Sept. 10—— 
Motor carriers’ mileage tax due. 
Sept. 15—— 


Alcoholic beverage reports of importing 
distributors and warehousemen due. 
Cigarette tax returns due. 
Public utility reports and taxes due. 
Sales tax reports and payment due. 
Sept. 20—— 
Gasoline tax reports and payment due. 
Sept. 30—— 
Transporters’ gasoline tax reports due. 


INDIANA 
Sept. 15—— 
Fuel use tax report and payment due. 
Sept. 20—— 
Bank and trust company intangibles tax 
due. 
Bank share tax due. 
Building and loan association intangibles 
tax reports and payment due. 
Sept. 25—— 
Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 


IOWA 
Sept. 10—— 
Beer tax reports and payment due from 
class A permittees. 
Carriers’ gasoline tax reports due. 
Sept. 20—— 
Gasoline tax reports and payment due. 
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Sept. 30—— 
Last day to pay second half property taxes 
without penalty. 
Second installment of income tax due. 


KANSAS 
Sept. 10— 
Malt beverage reports and taxes due. 
Sept. 15—— 


Carriers’ gasoline tax reports due. 
Compensating tax reports and payment 
due. 
Motor carriers’ gross ton mileage tax re- 
ports and payment due. 
sept. 20— 
Sales tax reports and payment due. 
Sept. 25—— 
Gasoline tax reports and payment due. 


KENTUCKY 
Sept. 1—— 
Bank deposits tax due. 
Reports of property subject to escheat 
due. 
Sept. 2—— 
Stored distilled spirits tax due. 
Sept. 10—— 
Amusement and entertainment tax and re- 
ports due. 
Cigarette tax reports due. 
Gasoline tax due from refiners and im- 
porters. 
Sept. 15—— 
Alcoholic beverage reports due. 
Motor vehicle fuel (other than gasoline) 
tax reports and payment due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax reports 
and payment due. 
Sept. 20—— 
Oil production tax reports and payment 
due. 
Sept. 30—— 
Dealers’ and transporters’ gasoline tax re- 
ports and payment due. 


LOUISIANA 
Sept. 1—— 
Wholesalers’ tobacco reports due. 
Sept. 10—— 
Importers’ gasoline, kerosene and lubri- 


cating oils tax and reports due, 

Importers’ light wine and beer reports 
due, 

sept. 15— 

Carriers’ gasoline kerosene and lubricating 
oils tax and reports due. 

Carriers’ light wines and beer reports due. 

Dealers’ and manufacturers’ intoxicating 
liquor reports due. 

Wholesalers’ tobacco tax reports due. 

Sept. 20—— 

Dealers’ and manufacturers’ light wine and 
beer reports due. 

Dealers’ gasoline, kerosene and lubricating 
oils tax reports and payment due. 

Fuel use tax and reports due. 

New Orleans sales tax reports and pay- 
ment due. 

Petroleum solvents reports due. 

State sales and use tax reports and pay- 


ments due. 
MAINE 
sept, 1—— 
Franchise tax due. 
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Sept. 10—— 
Manufacturers’ and wholesalers’ malt bev- 
erage reports due. 
Sept. 15— 
Railroad and street railroad tax (install- 
ment) due. 
Use fuel tax and reports due. 
Sept. 30—— 
Gasoline tax and reports due. 


MARYLAND 
Sept. 10—— 
Admissions tax payment due. 
Sept. 15—— 
Income tax (third installment) due. 
Sept. 30—— 
Beer tax reports and payment due. 
Gasoline tax reports and payment due. 
Purchasers of cargo lots of of motor fuels 
—reports due. 
State property tax (locally assessed) due. 


MASSACHUSETTS 
Sept. 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Meals tax and reports due. 
Sept. 15—— 
Cigarette distributors’ 
payment due. 
Sept. 30-—— 
Motor fuel distributors’ 
due. 


tax reports and 


reports and tax 


MICHIGAN 
Sept. 1—— 
Gas and oil severance tax reports and pay- 
ment due. 
Sept. 5—— 
Carriers’ gasoline tax reports due. 
Sept. 10—— 
Common and contract carriers’ fees and re- 
ports due. 
Sept. 15—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
Sept. 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 


Gas and oil severance tax reports and pay- 
ment delinquent. 





MINNESOTA 


Sept. 1—— 
Railroads’ gross earnings tax (semi-annual 
installment) due. 
Sept. 10—. 
Alcoholic beverage reports due from brew- 
ers, Manufacturers and wholesalers. 
Sept. 15— 
Income tax (second installment) due. 
Income tax (third installment) due where 
tax over $30. 
Interstate motor carriers’ mileage tax and 
report due. 
Sept. 23—— 
Diesel fuel reports due. 
Distributors’ gasoline tax and reports due. 
Special use fuel tax and reports due. 
Sept. 25—— 
Dealers in farm tractor fuels, reports and 
Payment due. 


MISSISSIPPI 
Sept. 5—— 
Factory reports due. 
Sept. 10—— 


Admissions taxes and reports due. 
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Sept. 15—— 
Gasoline tax reports and payment due. 
Income tax (third installment) due. 
Light wines and beer reports due from dis- 

tributors, retailers and wholesalers. 
Sales tax reports and payment due. 
Timber severance tax and reports due. 
Tobacco reports due from distributors, 
manufacturers and wholesalers, 
Use tax reports and payment due. 

Sept. 25—— 

Oil severance tax report and payment 

due. 


MISSOURI 
Sept. 1—— 
Property tax on franchises due from 
bridge, electric power and light, ex- 
press, oil pipe line, private car, railroad, 


street car, telegraph, telephone, and 
transmission companies. 
Sept. 5—— 
Non-intoxicating beer permittees’ reports 
due. 
Sept. 10—— 


Oil inspection reports and fees due. 
Sept. 15—— 

Alcoholic beverage reports due. 

Retail sales tax reports and payment due. 
Sept. 25—— 

Use fuel tax and reports due. 
Sept. 30—— 

Gasoline reports and tax due. 

Soft drinks reports and tax due. 


MONTANA 
Sept. 15—— 
Brewers’ and beer wholesalers’ 
ports and payment due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
Sept. 20—— 
Dealers’, producers’, refiners’ and trans- 
porters’ crude petroleum reports due. 
Sept. 25—— 
Pipe line companies’ reports due. 
Sept. 30—— 
Last day to pay express company taxes. 


tax re- 





NEBRASKA 
Sept. 1 
Real property tax (second installment) 
due. 
Sept. 15—— 


Alcoholic beverage reports due from manu- 
facturers and wholesale distributors. 

Gasoline tax reports and payment due. 

Imitation butter reports and taxes due. 


NEVADA 
Sept. 15—— 
Carriers’ gasoline tax reports due. 
Sept. 25—— 
Dealers’ and users’ gasoline tax reports 
and payment due. 
Fuel users’ tax reports and payment due. 


NEW HAMPSHIRE 
Sept. 10—— 


Alcoholic beverage reports and taxes due. 
Sept. 15—— 

Use fuel tax and reports due. 
Sept. 30—— 


Carriers’ reports of motor fuel deliveries 
due. 


Distributors’ gasoline tax and reports due. 


NEW JERSEY 


Sept. 1—— 
Domestic life insurance company taxes 
due. 
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Property statements and second tax in- 
stallment due from public utilities using 
the streets. 

Sept. 10—— 

Excise taxes and reports due from inter- 
state busses. 

Gross receipts taxes and reports due from 
busses and jitneys in municipalities. 

Sept. 15—— 

Alcoholic beverage taxes and reports due 
from distributors, importers, manufac- 
turers, transporters, and warehousemen. 

Sept. 20—— 

Alcoholic beverage taxes and reports due 
from retail consumption and retail dis- 
tribution licensees. 

Sept. 30-—— 

Carriers’ gasoline tax reports due. 

Distributors’ gasoline tax reports and pay- 
ment due. 


NEW MEXICO 
Sept. 1 
Express company tax reports due. 
Sept. 15—— 
Occupational gross income tax reports and 
payment due. 
Oil and gas conservation tax reports due. 
Severance taxes and reports due. 
Sept. 20-—— 
Motor carriers’ reports and taxes due. 
Sept. 25—— 
Gasoline tax reports and payment due. 
Use or compensating tax reports and pay- 
ment due. 





NEW YORK 
Sept. 1—— 
Bank income tax reports and payment due. 
Sept. 20—— 
Alcoholic beverage taxes and reports due. 
Sept. 25—— 
New York City conduit company taxes and 
reports due, 
New York City public utility excise tax 
returns and payment due, 
Sept. 30—— 
Gasoline tax reports and payment due. 


NORTH CAROLINA 
Sept. 10-—— 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage reports and 
tax due. 


Unfortified wine additional tax and reports 
due. 
Sept. 15—— 
Income tax (second installment) due. 
Sales tax reports and payment due. 
Spirituous liquor tax due. 
Use tax reports and payment due. 
Sept. 20-—— 
Franchise carriers’ and haulers’ reports 
and taxes due. 
Gasoline tax reports and payment due, 


NORTH DAKOTA 
oe. i 


Cigarette distributors’ reports due. 
Sept. 15—— 
Beer tax reports and payment due. 
Gasoline tax reports and payment due. 
Income tax (third installment) due. 
Interstate motor carriers’ taxes due. 
Sept. 25 
Use fuel tax reports and payment due. 


OHIO 
ee. 


Railroad, street, suburban and interurban 
railroad excise tax returns due. 


State Tax Calendar 


Sept. 10—— 
Admissions tax reports and payment due. 
Alcoholic beverage tax reports due from 

class A and B permittees. 

Sept. 15—— 

Use tax on cigarettes due with reports. 

Sept. 20—— 

Dealers’ gasoline tax reports due. 

Grain handling tax (semi-annual install- 
ment) due. 

Tangible and intangible personal property 
tax (semi-annual installment) due. 

Tangible personal property tax on inter- 
county corporations due. 

Sept. 30—— 

Carriers’ gasoline tax reports due. 
Gasoline tax due. 


OKLAHOMA 
Sept. 1—— 
Oil, gas and mineral gross production taxes 
and reports due. 
Sept. 5—— 
Operators’ reports of mines other than coal 
due. 
Sept. 10—— 
Airports’ gross receipts tax reports and 
taxes due. 
Alcoholic beverage reports and payment 
due. 
Sept. 15—— 
Carriers’ gasoline tax reports due. 
Income tax (second installment) due. 
Sales tax reports and payment due. 
Sept. 20—— 
Carriers’ use fuel tax reports due. 
Coal mine operators’ reports due. 
Gasoline tax reports and payment due. 
Use fuel oil tax reports and payment due. 
Use tax reports and payment due. 





OREGON 


Sept. 4—— 
Last day to pay annual corporation fran- 
chise tax without fine. 
Sept. 10—— 
Oil production tax reports and payment 
due. 
Sept. 20—— 
Alcoholic beverage excise tax reports and 
Payment due. 
Motor carriers’ reports and taxes due. 
Use fuel tax and report due. 
Sept. 25—— 
Gasoline tax reports and payment due. 


PENNSYLVANIA 
Sept. 10—— 

Malt beverage reports due. 

Spirituous and vinous liquor reports due 
from importers. 

Sept. 15—— 

Employers’ returns of tax withheld at 
source due under Philadelphia income 
tax law. 

Manufacturers’ alcoholic beverage tax re- 
ports and payment due. 

Philadelphia income tax (third install- 
ment) due. 

Sept. 30—— 
Gasoline tax reports and payment due. 


RHODE ISLAND 
Sept. 10—— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 





Sept. 15—— 


Gasoline distributors’ tax reports and pay- 
ment due. 


SOUTH CAROLINA 
Sept. 10—— 
Admissions tax reports and payment due. 
Beer and wine wholesalers’ reports due. 
Power tax returns and tax payment—last 
day to file. 
Sept. 15—— 
Property tax (installment) due. 
Sept. 20—— 
Dealers’ fuel oil reports due. 
Gasoline tax reports and payment due. 
Use fuel oil tax and returns due. 


Sept. 30—— 
Phosphates quarterly payment of royalty 
due. 
SOUTH DAKOTA 
Sept. 1—— 


Passenger motor carriers’ taxes due. 
Rural electric companies’ utility tax due. 
Sept. 15—— 
Alcoholic beverage sales reports due. 
Carriers’ gasoline tax reports due. 
Dealers’ gasoline tax reports due. 
Use fuel tax and reports due. 
Sept. 30—— 
Bank income tax (second installment) due. 


TENNESSEE 
Sept. 1—— 
Building and loan association license tax 
reports and payment due. 
Cottonseed oil mills’ reports due during 
month. 
Sept. 10—— 
Alcoholic beverage tax reports—last day 
to file. 
Barrel beer tax due. 
Carriers’ gasoline tax reports due. 
Cigarette distributors’ reports due. 
Sept. 15—— 
Carriers’ use fuel tax reports due. 
Use fuel tax reports due. 
Sept. 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Liquid carbonic acid gas tax due. 


TEXAS 
Sept. 1—— 
Transportation agents’ tax due. 
Sept. 15— 


Motor carriers’ special fees due. 
Oleoinargarine dealers’ reports and taxes 
due. 
Sept. 20—— 
Gasoline taxes and reports due. 
Liquefied gas and liquid fuel tax and re- 
ports due, 
Motor fuel tax and reports due. 
Oil and gas well servicers’ reports and 
gross receipts tax payments due. 
Sept. 25—— 
Carbon black production tax reports and 
Payment due. 
Natural gas production tax reports and 
payment due. 
Oil production tax reports and payment 


due. 
Theatres’ prizes and awards taxes and re- 
ports due. 
UTAH 
Sept. 10—— 


Carriers’ use fuel tax reports due. 


Liquor dealers’ & manufacturers’ reports 
due. 
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Income (franchise) tax (third installment) 
due. 


Sales and use tax returns and payments 
due. 
Use fuel tax and reports due. 
Sept. 25—— 
Carriers’ gasoline tax reports due. 
Distributors and dealers report and pay- 
ment of motor fuels tax. 


VERMONT 
Sept. 10— 
Alcoholic beverage tax reports and pay- 
ment due. 
Property taxes payable 
due. 
Sept. 15—— 
Corporation income tax (third installment) 
due. 
Electric light and power company reports 
and taxes due. 
Express and telegraph company taxes due. 
Personal income tax (third installment) 
due. 


Railroad property tax reports due. 
Sept. 30— 
Gasoline tax reports and payment due. 


in installments 


VIRGINIA 
Sept. 10—— 
Beer dealers’, bottlers’ and manufacturers’ 
reports due. 
Sept. 20—- 
Carriers’ gasoline tax reports due, 
Use fuel tax and reports due. 
Sept. 30—— 
Gasoline tax reports and payment due. 


WASHINGTON 
Sept. 10—— 
Brewers’, distillers’, wineries’ and manu- 
facturers’ reports due. 
Sept. 15——~ 
Butter substitutes reports and taxes due. 
Carriers’ gasoline tax reports due. 
Gross income tax returns and payment 
due. 


Fublic utility gross operating tax reports 
and payment due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 
Sept. 20—— 

Use fuel tax and reports due. 
Sept. 25—— 

Gasoline tax reports and payment due. 
sept. 30-—— 


Storage warehousemen’s reports and taxes 
due. 


WEST VIRGINIA 

Sept. 10—— 

Alcoholic beverage tax 

ment due. 

Sept. 15—— 

Sales tax reports and payment due. 
Sept. 30—— 

Gasoline tax reports and payment due. 


reports and pay- 


WISCONSIN 
sept. 10—— 
Alcoholic beverage tax reports due. 


Uleomargarine tax reports and payment 
due. 


Tobacco products tax returns due. 
Sept. 20—— 
Gasoline and diesel fuel tax reports and 
payment due. 


sept. 30—— 
Privilege dividend tax and returns due. 
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WYOMING 

Sept. 10—— 

Carriers’ 
Sept. 15—— 

Dealers’ gasoline tax reports due. 

Sales tax and reports due. 

Use tax and reports due. 

Wholesalers’ gasoline tax and reports due. 
Sept. 20—— 

Motor carriers’ tax and reports due. 


gasoline tax reports due. 


x * * 


FEDERAL TAX CALENDAR 
September 11—— 


Last day for payment by employer to 
authorized depositary of taxes withheld 
on wages during the preceding month if 
withholdings were more than $100 dur- 
ing the month, 


September 15—— 


If requirements for filing declaration of 
estimated tax were first met after June 
1 and before September 2, declaration 
for 1944 and one-half of estimated tax 
(less estimated withholding of tax) for 
such year is due. Form 1040-ES. 


Payment required of one-quarter of 1944 
estimated tax (after credit for estimated 
tax withholding) found due March 15, 
1944, or one-third of the balance of esti- 
mated tax found due June 15, 1944. 


Third quarterly income-excess profits tax 
payment due for calendar year ended 
December 31, 1942, except as to individu- 
als on a current basis under the Current 
Tax Payment Act. Forms 1040, 1041, 
1120, 1120H, 1120L, 1121. 


Corporation income tax and excess profits 
tax returns due for fiscal year ended 
June 30. Forms 1120 and 1121. 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended June 30. Forms 1040, 
1041, 1120, 1421, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended March 31, with interest at 
6% from May 15 on first installment. 
Form 1040 or 1120. 

Entire income tax or first quarterly install- 
ment due on returns of nonresidents for 
fiscal year ended March 31. Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 

Fiduciary income tax returns due for fiscal 
year ended June 30. Form 1041. 

Foreign partnership return of income due 
by general extension. for fiscal year end- 
ed March 31. Form 1065. 

Individual income tax returns due by gen- 
eral extension for fiscal year ended 
March 31, in case of American citizens 
abroad. Form 1040. 

Individual income tax return due for fi:cal 
year ended June 30. Form 1040. 

Last quarterly income-excess profits tax 
payment due for fiscal year ended 


August, 1944 * 


September 30, 1942. Forms 1040, 1041, 


1120, 1120H, 1120L, 1121. 


Last quarterly income tax payment due 
on returns of nonresidents for fiscal year 


1040B, 


ended June 30, 1942. Forms 
1040NB, 1040NB-a, 1120NB. 


Life insurance company income tax returns 
due for fiscal year ended June 30, Form 
1120L. 


Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for August. Form 
957. 

Nonresident alien individual income tax 
return due for fiscal year ended March 
31. Form 1040B. 


Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended March 31. Forms 
1040NB, 1040NB-a, 

Nonresident foreign corporation 
tax return due for fiscal 
March 31, Form 1120NB. 


Partnership return of income due for fiscal 
year ended June 30. Form 1065. 


Resident foreign corporations and domestic 
corporations with business and books 
abroad or principal income from U, S. 
possessions—returns due for fiscal year 
ended March 31, by general extension. 
Forms 1120 and 1121. 


Second quarterly income-excess profits tax 
payment due for fiscal year ended March 
31. Forms 1040, 1041, 1120, 1120H, 1120L, 
“8321 


Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended December 31, 1942. Forms 1140B, 
1120H, 1120L, 1120NB. 

Stockbrokers’ monthly return of stamp ac- 
count due for August. Form 838. 


income 
year ended 


September 20—— 

Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for August. Form 
1012. 


September 30—— 
Admissions, dues and safety deposit box 
rentals tax due for August. Form 729. 


Excise taxes on electrical energy, tele- 
graph and telephone facilities, transpor- 
tation of oil by pipe line, and passenger 
transportation due for August. Form 
727. 


Excise taxes on lubricating oils, matches, 
and gasoline due for August. Form 726. 


Excise taxes on sales due for August. Form 
728. 

Processing taxes on oils due for August. 
Form 932. 

Retail dealers’ excise tax and returns due 


for August on jewelry, etc., furs and 
toilet preparations. Form 728a. 


Sugar (manufactured) tax due for August. 
Form 1 (Sugar). 


Tax on bowling alleys, billiard and pool 
rooms and co'n-operated amusement and 
gaming devices due for August, if lia- 
bility incurred. Form 11B. 
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